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PROOF OF HANDWRITING. 
I. By WIrnesses. 


THE frequency with which courts and juries are called upon 
to investigate the genuineness of written documents renders a 
knowledge of the legal methods of proving handwriting of great 
importance in the correct and certain administration of the law. 
Not alone where the signature of a testator is alleged to have 
been fabricated, —a great estate, as often happens, depending on 
the decision, — or where a forgery is being investigated in a crim- 
inal trial, and the freedom of a citizen awaits the verdict, but in 
the most simple cases in which the aid of a court is required for 
the enforcement of any instrument, or written evidence of any 
kind is to be brought before a jury, proof of handwriting be- 
comes a necessary preliminary to the investigation. I propose, 
therefore, to consider in this paper those rules relative to evidence 
of handwriting that have been established by the courts in a long 
series of judicial decisions. 

When we speak of proof of “handwriting” we refer to any- 
thing which a person writes, and not merely his usual hand or 
signature. A distinction based on a technical definition of this 
word was attempted to be made in the course of the celebrated 
trial of Webster for the murder of Dr. Parkman. The prosecu- 
tion had produced certain anonymous letters which had been 
received by the city marshal of Boston, and addressed to him, in 
which various theories as to the disappearance of the missing 
man were suggested, and evidently intended to divert suspicion 
from the prisoner. The prosecution desired to prove that they 


were written by the prisoner, and called a witness who was ac- 
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quainted with his handwriting, for that purpose. The prisoner's 
counsel objected on the ground that the letters did not purport 
to be in the prisoner’s handwriting, and that evidence was not 
admissible to show that a writing in a disguised hand, and not in 
imitation of another person’s, was made by the prisoner. But 
the court overruled the objection. “In regard to the term 
‘handwriting, said Shaw, C. J., “we think that it should 
include generally whatever the party has written with his hand, 
and not merely his common and usual style of chirography. The 
question of proof of handwriting most commonly arises and is 
discussed in cases of forgery. But there are other cases in which 
the evidence of experts is applied to handwriting, as in prosecu- 
tions for threatening letters or for arson. There the question is 
generally made that they are not genuine, on the part of the per- 
son purporting to send them, but simulated and disguised ; and 
the proof shows that the writer did not seek to imitate a hand, 
but to depart as far as possible from his own. The evidence has 
always been considered admissible in these instances.” Still, in 
the large majority of cases it is the natural and not the simulated 
hand of the writer which calls for proof and engrosses the atten- 
tion of courts of justice. 

A mark which a person unable to write uses as a signature 
may be identified by this mode of proof. In the year 1830, a 
case of this kind came before the King’s Bench at nisi prius, 
The defendant, A. M., had indorsed a bill of exchange with her 
mark, — the writing, “ A. M., her mark,” being in the plaintiff’s 
hand. A witness was called to prove the indorsement, who 
stated that he had frequently seen A. M. make her mark, and so 
sign instruments, and he pointed out some peculiarity. Tindal, 
C. J., after some hesitation, admitted the evidence as sufficient, 
and the plaintiff had a verdict.2, In a more recent case in the 


1 Com. v. Webster, 5 Cush. 301 (1850). 

2 George vr. Surrey, M. & M. 516. In 
Sayer v. Glossop, 12 Jur. 465 (1848), 
Parke, B., said: “In consequence of the 
great importance of preserving registers 
in a state of security, the law allows par- 
ties to prove their contents by copies, and 
that being so, you may prove the marriage 
between two persons by an examined copy 
of the marriage register. Then, as to the 
identity of the parties: it is clear that in 
order to prove that a certain person was 


present at the celebration of the ceremony 
you may show that he has pet on the 
register a mark, — suppose some peculiar 
mark which he was in the habit ot making, 
or some figure, or something else peculiar 
to himself. Now the signature here in 
question is the sort of mark usually put by 
parties who contract marriage, and it is 
therefore competent to show that it was 
made by the person whose name is on that 
register. ... As, therefore, the law re- 
quires the register-book to be kept in a 
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Court of Chancery,! in order to prove certain receipts for interest 
which were signed with the Christian name and surname of one 
P., an affidavit was offered that P. was a marksman, and that the 
marks on the receipts were the marks which P. used in place of 
signing his name. The Vice-Chancellor held the proof sufficient. 
In Alabama, in 1850,? the plaintiff, to prove an obligation which 
was signed by E. B. in her handwriting, and by I. B., her hus- 
band, by his making his mark in the shape of a cross, called their 
son, who testified to the handwriting of his mother; that he 
knew the mark of his father, and that the mark attached to the 
foot of the instrument he believed to be his father’s mark. This 
was held sufficient. 

Similar evidence has been admitted in New York® and Ten- 
nessee.t Ruffin, C. J., in Carrier v. Hampton,® thought that it 
was only in “some very extraordinary instances” that the mark 
of an illiterate person may become so well known as to be sus- 
ceptible of proof like handwriting; and it has been held in two 
cases in Pennsylvania that a “ mark ” to a will cannot be proved 
by one who did not witness it, but who testifies that he is ac- 
quainted with the mark on account of certain peculiarities.® 

One may be able to prove another’s signature without being 
able to prove his general handwriting. In North Carolina the 
signature of a person residing in New York was to be proved. 
K. stated that he had had business correspondence with the 
signer; that he had written letters to him and had received letters 
in reply, and in this way had acquired a general knowledge of his 
signature, but not of his general handwriting. ‘ The testimony 
of K.,” said Nash, C. J., “ was clearly competent. . . . The wit- 
ness testified that he had corresponded with the merchant in New 
York whose signature was to be proved, by writing to him, and 
receiving letters from him, and in this way he had acquired a 
knowledge of his signature. The objection was, ‘the witness 
had not shown himself qualified to speak of it.’ It is within one 
of the above modes stated whereby the competent knowledge 
certain place, and permits you to give 3 Jackson v. Wan Dusen, 5 Johns. 144 
evidence of its contents by an examined (1809). 
copy, I think you may prove the identity 4 Fogg v. Dennis, 3 Humph. 47 (1842). 
of the party by showing that this mark 5 11 Ired. L. 311 (1850). 
was made in the book, and that that mark 6 Engles v. Bruington, 4 Yeates, 346 
is in his handwriting.” (1807); Shinkle v. Crock, 17 Pa. St. 159 


1 Pearcy v. Decker, 13 Jur. 997. (1851). 
2 Strong v. Brewer, 17 Ala. 710 (1850). 
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may be acquired, and the witness professed in that way he had 
acquired his knowledge of the signature.” ! 

A witness may identify the signature of a firm, from his ac- 
quaintance with the firm signature, even though he may not be 
able to say which partner wrote it, or may not be acquainted 
with the handwriting of some of the partners. Thus, where one 
G. P. was sued on a bill of exchange drawn by the firm of G, 
P. & Co., the firm being composed of G. P. and one M., a witness. 
called to prove the firm’s signature testified that he knew the 
handwriting of G. P.; that the bill was not signed by him; 
that he had never seen M. write, and could not say whether 
he had executed the signature or not, but that he had frequently 
received for collection notes in the name of G. P. & Co., which 
he had presented at their place of business, and which had been 
paid by them, and that the bill sued on and those notes were in 
the same handwriting. This evidence, on appeal, was held suffi- 
cient. “It is of no consequence,” said Ruffin, C. J., * that the 
witness had no such knowledge of the writing of the partner, M., 
derived in any manner as would enable him to say with preci- 
sion that he believed that M. personally put the name of the firm 
to the bill; for whether that person or any other duly author- 
ized signed the bill, the firm was in law the drawer, and the 
witness states his belief that, as far as could be judged from the 
handwriting, this bill was signed by the same person who habitu- 
ally made notes on the house of G. P. & Co., which that firm 
habitually took up from the witness. The substance of the testi- 
mony is, that whoever generally gave securities in the name of 
G. P. & Co.— whether one of the partners or a clerk — must 
have drawn the bill in question. This, we think, was sufficient 
to let the bill go to the jury, whose province it was to determine 
how much credit ought to be allowed to the judgment and integ- 
rity of the witness.”’* 

The genuineness of the signature of a lost instrament may be 
sworn to by one who has examined it, and who testifies from his 
recollection of it, as compared with others which are shown to 
him ;* and where the party himself has destroyed certain writ- 
ings, expert evidence is admissible to show that they were in the 


1 Mckonkey v. Gaylord, 1 Jones L. 94 8 Abbott v. Coleman, 22 Cas. 250 (31 


(1853). Am. Rep. 186), (1879) ; Guyette v. Bolton, 
2 Gordon v. Price, 10 Ired. 385 (1849). 46 Vt. 228 (1873). 


PROOF OF HANDWRITING. 573 


handwriting of the person who wrote other signatures which are 
produced and proved to be his.’ 

It will, perhaps, not be disputed that the strongest evidence of 
the genuineness of handwriting is the testimony of the alleged 
writer himself, and next to this comes the testimony of a witness 
who saw the very instrument executed and is able to identify it. 
Neither of these methods, however, requires any discussion ; for 
in each case the competency of such evidence is admitted on all 
hands. ‘ The purpose of this article is directed to other and differ- 
ent modes of proof, — modes which must of necessity be resorted 
to when the former are not attainable, and likewise whenever it 
is sought to contradict the testimony of the alleged writer, or 
that of the actual witness. It is obvious that there are other 
modes. By nature and habit individuals contract a system of 
forming letters which give a character to their writing as distinct 
as that of the human face. And just as the evidence of wit- 
nesses that they saw the prisoner near the scene of a murder, at 
a certain time and under certain circumstances, has been con- 
sidered sufficient proof of his identity to hang him, in spite of 
his denial that he was the man, so the testimony of witnesses, 
“We know the handwriting of John Smith, and this is his sig- 
nature,” may overcome the oath of John Smith himself: ‘ This 
is not my writing; I swear I never signed such a paper in my 
life.” Nor is this kind of evidence “secondary,” within the rule 
that the best evidence must be produced, or its absence satis- 
factorily accounted for, before courts will listen to secondary 
evidence of the same matter. Whether writing is proved by the 
person who made it or by one acquainted with his hand, the 
kind of proof is exactly the same; they are both primary, since 
the knowledge of both is acquired by the same means.2 There- 
fore the handwriting of a person may be proved in either of these 
modes, though he is himself within reach and might readily be 
produced, or is even actually in court at the time. This rule 
in civil and in criminal cases is the same,‘ and extends to all, 


1 State v. Shinborn, 46 N. H. 501 4 “There is no such distinction as the 


(1866). 
2 See Eagleton v. Kingston, 8 Ves. 424. 
3 Arnsworth v. Greenlee, 1 Hawks, 190. 
(1820); Foulke’s Case, 2 Rob. (Va.) 827 
(1843); Rex v. Benson, 2 Camp. 508 
(1810). 


counsel for the prisoner attempted to 
make,” said Mr. Justice Buller, in the 
case of De La Motte, 21 How. St. Tr. 810, 
“between that which is legal evidence in a 
civil action and in a criminal prosecution ; 
that which is evidence in one is evidence 
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whether parties or not to the particular suit in which it is in- 
troduced.! 

It being thus early settled in the common law that proof of 
handwriting might be made independently of the testimony of the 
writer himself, or that of an actual witness of the document in dis- 
pute, and not only independently of such testimony, but also in 
contradiction of it, the questions that have engaged the attention 
of the courts of England and America for more than a century 
and a half have been all concerning the legal qualifications which 
such witnesses must possess, and the sufficiency of their acquaint- 
ance with a particular handwriting to render them competent at 
all. It was not long before the English courts had taken notice 
of the fact that there were two ways at least in which a man 
might become acquainted with the handwriting of another, — 
(1) from having seen the latter write, and (2) from having pre- 
viously corresponded with him, or seen his writing in the ordinary 
course of business, though he had never actually observed him 
write. So far, all was well; but whether a witness had or had 
not, on particular facts, brought himself within either of these 
rules, was now the question over which the courts were to listen 
to argument, and consider and differ, and contradict themselves 
for all time. There is a third method of becoming acquainted 
with handwriting, which the courts of Great Britain rejected as 
too uncertain, but which some of our own courts considered as of 
equal value with either of the other two, and gladly admitted. 
Of this we hope to be able to speak in a future number of the 
Review. But the purpose of the present paper is to examine the 
multitude of decisions which have been made by the courts in 
laying down rules as to the modes of proof and the qualifica- 
tions of witnesses to handwriting, who have either seen the party 
write, or who have acquired their knowledge by correspondence 
with him, or by meeting his writing in the ordinary course of 
business. 

Any one who has ever seen the supposed writer of a document 
write, and has thereby become able to form an opinion as to his 
handwriting, is a competent witness to say whether he believes 
in the other; and in one of the cases for which is done every day in an action be- 
high treason, where the letters were proved tween party and party.” And see King 
in the same manner that they have been v. Cator, 4 Esp. 117; Hammond's Case, 2 


now, the Chief Justice says it is the com- Greenl 33 (11 Am. Dee. 39). 
mon case of proving a man’s handwriting, 1 Chaffee v. Taylor, 3 Allen, 600 (1862). 
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the disputed document to be in the handwriting of the supposed 


writer! 


It is no objection to the admissibility of his evidence — though 
certainly a matter of consideration in determining its weight — 
that the witness has seen the party write but seldom. His testi- 
mony has been admitted in individual cases where he had wit- 


nessed the party write but twice, 
he had seen him write only once. 


and in a number of cases where 
In Garrells v. Alexander,? 


which was an action on a foreign bill of exchange, the only 
evidence of the handwriting of 


1 De La Motte’s Case, 21 How. St. Tr. 
810. On the trial of this case, which took 
place in 1781, Mr. Justice Buller said to 
the jury: “The counsel on the part of the 
prisoner have just objected that similitude 
of handwriting is no evidence. They cer- 
tainly are right in the argument, but the 
objection does not apply to this case. Simil- 
itude of handwriting is where a paper is 
produced, not sworn to by anybody that 
has ever seen him write, or has any knowl- 
edge of his hand, but the inference is made 
that it is his handwriting because it is like 
some other which is so; but that is not the 
evidence which has been offered to you re- 
specting any one of the papers which you 
have heard read ; they have all been proved 
by persons who were acquainted with his 
handwriting, each of whom had seen the 
prisoner write. They speak not from the 
similitude of the writing only, but from 
their knowledge of his handwriting, having 
seen the prisoner write before, and from 
that knowledge they say they believe the 
letters and papers are of his handwriting. 
That, gentlemen, is the only evidence that 
can be given of handwriting, except it hap- 
pens that there be a person who saw the 
prisoner actually write the papers.” Hen- 
sey’s Case, 19 How. St. Tr. 1341; McNair 
v. Com., 26 Pa. St. 289 (1856) ; Commis- 
sioners v. Haricord, 1 N. & M. 554 
(1819); Strong v. Brewer, 17 Ala. 710 
(1850). 

2 “You are told (by counsel),” said Mr. 
Justice Buller in De La Motte’s Case, 21 
How. St. Tr. 810, “that you ought not to 
believe that this is the handwriting of the 
prisoner, because one of the witnesses was 
not very conversant with his handwriting, 
for he had seen him write only twice. That 


the defendant was that of his 


witness said he had seen the prisoner write 
only twice, but from thence he tells you he 
is able to form an opinion of the hand- 
writing, and that he believes it to be the 
handwriting of the prisoner.” “ Certain 
letters purporting to have been written by 
the defendant to the plaintiff were offered 
in evidence. To prove them to be in the 
handwriting of the defendant, a witness 
was called who testified that he had seen 
the defendant write, and he believed the 
letters to have been written by the defend- 
ant. On cross-examination he stated that 
he had seen the defendant write notes two 
or three times ; he did not know how often, 
and did not read his writing ; he was not 
very near to him when writing. The evi- 
dence was objected to, but admitted, and 
no other evidence was offered on the sub- 
ject. The evidence was not of the most 
satisfactory kind ; at the same time it was 
such as upon authority was competent, 
prima facie, to be judged of by the jury, 
and to fix the handwriting of the letters 
upon the defendant. By our practice, and 
the authorities generally, handwriting may 
be proved by the belief of the witness as to 
its genuineness when the witness has seen 
the person in question write, so as to have 
any acquaintance with his handwriting. 
And this though the witness has seen him 
write but once. The evidence may be slight ; 
but if he is able to state that, in his belief, 
the handwriting is that of the person in 
question, it is competent to be considered 
in the first instance, and is sufficient until 
some rebutting evidence is offered.” East- 
man, J., in Hoitt v. Moulton, 21 N. H. 586 
(1850). 
8 4 Esp. 37. 
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attorney’s clerk, who was called by the plaintiff, and who testified 
that he had seen the defendant sign the bail-bond in the cause, 
but had never seen him write on any other occasion. Lord 
Kenyon admitted his evidence. In Horne Tooke’s Case,! the wit- 
ness who was admitted to prove the prisoner’s handwriting had 
only seen him write once, and that nineteen years previous. In 
Willman v. Worrall,? it was sought to prove the signature of the 
subscribing witness to a lease by the plaintiff's son, who, when 
called, said that he believed the signature to be his, but he had 
only seen him sign his name once. Platt, for the defendant: “I 
submit that this is not sufficient.” Alderson, B.: “It is for the 
jury ; they must say whether they are satisfied with the proof of 
the handwriting ; it is slight, certainly.” In Warren v. Anderson, 
the testimony of a witness who had seen the party write his name 
but once was received by Erskine, J., to prove the signature to 
certain bills of exchange. A new trial being moved for in the 
Common Pleas on this ground, the court delivered this brief judg- 
ment: “The evidence of handwriting was certainly extremely 
slender, but we are not prepared to say that it was an absolute 
blank.” In Rideout v. Newton, A. was sued on a note which he 
denied ever having signed. To prove his signature, B., who had 
seen A. write but once, and then only to receipt a bill which B. 
had paid to him, was admitted. ‘ There is no rule of law,” said 
Gilchrist, J., * that requires a witness called to prove the hand- 
writing of a party should have seen the party write a large num- 
ber of times. Handwriting, like the countenance, form, gait, and 
gesture of a party, is recognized by some more readily than by 
other witnesses, and is in some persons marked by more decisive 
and obvious peculiarities than in others. All that is requisite is 
to ascertain whether the witness has seen handwriting,.which, 
by an infallible test, he knows to be that of the party, and then 
he must, upon his oath, declare if the writing exhibited appears 
to him to be that of the same party. The weight to be attached 
to such testimony must depend upon the ordinary tests of knowl- 
edge, the capacity of the witness, and his disposition to tell the 
truth, and the means that have been afforded him, whether from 
the intrinsic nature of the subject itself, or the familiarity of 
the witness with it, to acquire the information he assumes to 


1 25 How. St. Tr. 71. 


8 8 Scott, 384. 
28 C. & P. 380 (1838). 


417 N.H. 71 (1845). 
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have. The witness to the genuineness of the defendant’s signa- 
ture to the note was therefore properly admitted.” In short, all 
the cases, with one exception, agree that if the witness has seen 
the party write at all, the number of times is an immaterial in- 
quiry on the question of his competency to give an opinion based 
on his knowledge so acquired.! 

And so the fact that the occasion upon which the witness saw 
the act of writing was recent or long ago is equally irrelevant, so 
far as his competency is concerned. ‘The law has defined no 
limit of time within which the handwriting, which is the founda- 
tion of the witness’s belief, must have been seen by him. * When 
I first came into the profession,” said Lord Eldon, in Eagleton v. 
Kingston,?** the rule as to handwriting in Westminster Hall, in all 
the courts, was this: You called a witness, and asked whether he 
had ever seen the party write. If he said he had, whether more 
or less frequently, if ever, that was enough to introduce the sub- 
sequent question, whether he believed the paper to be his hand- 
writing. If he answered that he believed it to be so, that was 
evidence to go to the jury. If he refused to answer to his belief, 
he was pressed, perhaps too much, to form a belief; but if he 
would not go the length of belief, his evidence went for nothing. 
Or you might ask a witness who had not seen him write fora 
length of time, if you could not get a witness of a subsequent 
date. You might call one who had not seen him write for twenty 
years ; and if he said he believed it was the writing of the person, 
that evidence might go to the jury, but to be affected by all the 
rest of the evidence, as it is the nature of all evidence to be more 
or less convincing.” On the trial of Horne Tooke, Woodfall, 
the printer, who had not seen the prisoner write for nineteen 
years, was called to prove his handwriting, and his evidence was 
admitted. In Warren v. Anderson,* the date at which the wit- 
ness had seen the party last write was two years before the trial ; 
but the Court of Common Pleas in bane affirmed the ruling of 

1 Hartung v. People, 4 Park. C. C. 319 brenn v. Walker, 4 Baxt 199 (1874) ; Hay- 
(1859) ; Donoghoe v. People, 6 Park. C.C. nie v. State, 2 Tex. (App.) 173 (1877). In 
120 (1867) ; Bowman v. Sanborn, 25 N.H. most of these cases the witnesses had seen 
110 (1852) ; Burnham v. Ayer, 36 N. H. the party write on only one occasion. But 
185; Pope v. Eskew, 1 Ired. 16 (1840); see contra, United States v. Crow, 1 Bond, 
MeNair v. Com., 28 Pa. St. 388 (1856); 51 (1856). 

Hammond v. Varian, 54 N. Y. 398 (1873) ; 2 8 Ves. 474. 


Woodford v. MeClenahan, 9 Ill. 85 (1847) ; 8 25 How. St. Tr. 71. 
Cross v. People, 47 Ill. 152 (1868) ; Demon- 4 8 Scott, 384 (1839). 
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Erskine, J., admitting his evidence to prove the signature in dis- 
pute. The American cases are in accord on this point. In Smith 
v. Walton,' decided in Maryland in 1849, a witness who had only 
seen the party write once, and then six years before, was held 
competent. The impression made on the mind of a witness 
who has seen a party write his name only in a single instance,” 
said Martin, J., “ may be exceedingly faint and imperfect; but it 
is nevertheless testimony, provided the witness can declare, as he 
has done in the present case, that from his knowledge of the 
character of the defendant’s handwriting thus acquired he be- 
lieves it to be genuine. A witness who has seen a party write, 
or who has corresponded with him, is qualified to speak with re- 
spect to the genuineness of his signature. The question, so far as 
it relates to the competency of the witness, must depend not upon 
the quantity of his information, but the source from whence it is 
derived. The evidence, like all evidence founded on probability, 
varies in every conceivable degree from the highest to the lowest 
order of presumptive proof. It is, therefore, a proper subject for 
the consideration of a jury who must determine what influence 
and weight is to be given, under all the circumstances of the case, 
to the opinion of a witness who places his belief upon a single 
instance.” In Edelen v, Gough,? in the same court, a witness 
was considered competent who had seen the party write but once, 
three years previous to the trial. So, in a more recent case, in 
Ohio, one who had seen another write on an occasion twelve 
years before he was called on to testify, was adjudged competent. 
**Some men,” said Spencer, J., “may receive a more vivid and 
lasting impression from the examination of a single signature 
than others receive from a large number. Some, too, may re- 
tain the impression thus received after a lapse of years, while 
in others it would be obliterated after a lapse of days. In 
such cases the law has fixed no limits to the measure of human 
capacity.” 3 
And the amount of writing which the witness has seen exe- 
cuted in his presence seems also immaterial. In Garrells v. 
Alexander,* where the witness had seen the supposed writer sign 
but his name, Lord Kenyon, in 1817, held this sufficient ; as also 


1 8 Gill, 18 (1849). 8 Brachmann v. Hall, 1 Disney, 539 
2 8 Gill, 87 (1849). (1857). 
4 4 Esp. 37. 
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did Baron Alderson in Willman v. Worrall,! decided in 1838, and 
Erskine, J., in a case in the next year.2 In a later case,’ where 
the witness had seen the party sign his name only once, on which 
occasion he did not write it at length, but used the initial of his 
Christian name, Lord Ellenborough said that, “ If the witness had 
seen the defendant write his name at full length although but 
once, it might have been sufficient, if, from the exemplar lodged 
in his mind, he could have sworn to a belief that the handwriting 
was the same ; but that the evidence given was insufficient, since 
the witness had never seen the defendant write his Christian name, 
and that it was as necessary to prove the Christian name as well 
as the surname to be in the defendant’s handwriting; and that 
the one was not to be inferred from the other any more than the 
rest of the name itself could be inferred, from proof that one or 
two letters were in his handwriting.” But ten years later, in 
Lewis v. Sapio,* Chief Justice Abbott refused to be bound by this 
ruling. In this case, to prove the defendant to be the drawer of a 
bill signed L. B. Sapio, a witness testified that he had seen him 
write his name several times, but always thus, “ Mr. Sapio,” and 
that he had never seen him write his usual signature or full name. 
The defendant's counsel objected, citing Lord Ellenborough’s 
ruling. But Abbott, C. J., said: “ I will not abide by any such 
decision as that. The witness has seen the defendant write his 
surname ; he believes the surname in the defendant’s signature 
on the bill is written by him. It is quite enough.” And it has 
been held in this country that a witness may testify that he be- 
lieves the surname of a signature to be genuine, although he can- 
not say so as to the whole name.® 

A very common mode of obtaining a knowledge of another’s 
handwriting is by carrying on a correspondence with him. Hence 
it has been laid down in a number of decisions that one who has 
never seen the party write, but has received letters from him, 
on which he acted, is a competent witness to testify to his hand- 
writing. The qualification that the witness must have acted on 


428C. & P. 380. 195; Harrington v. Fry, 1 C. & P. 289 
2 Warren v. Anderson, 8 Scott, 384. (1824); Middleton v. Sandford, 4 Camp. 
8 Powell v. Ford, 2 Stark. 164. 34 ecagy Gould v. Jones, 1 W. Bl. 384 
4M. & M. 39. (1762); Murieta v. Wolfhagen, 2 C & K. 
5 Smith v. Walton, 8 Gill, 18 (1849). 744 (1849); Southern Ex. Co. v. Thorn- 
6 Tharpe v. Gisburne, 2 C. & P. 21 ton, 41 Miss. 216 (1866); Parsons v. Me- 
(1825); Lord Ferrars v. Shirley, Fitz. Daniel, 62 Ga. 100 (1878); Atlantic Ins. 
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the letters which he received, though repeated in many judgments 
in which the rule is affirmed, has given rise to some confusion, 
and can hardly be said to be necessary. In Mudd v. Suckermore,.! 
the leading English case on the legal method of proving hand- 
writing, Williams, J., said: ** When speaking of the facts neces- 
sary to introduce knowledge of handwriting, not from actual 
inspection, but from correspondence, I adverted to an expression 
in frequent use, and which, indeed, has almost grown into the 
currency of a proverb upon this subject, that the letter or letters 
‘must have been acted upon.’ If, however, by this expression it 
-be meant to imply that any business must be transacted, or in 
any sense of the word act done, the observation is without foun- 
dation, for nothing of the sort is necessary. . . . Anything from 
which the identity of the writer is established may suffice.” In 
Cunningham v. Hudson River Bank,? Bronson, J., referred to this 
expression, objecting that the mere fact that a person who had re- 
ceived a letter from a stranger was no ground for presuming that 
it was genuine. Some acknowledgment on the part of the writer, 
or other evidence going to show that the letter was really writ- 
ten by him, he very properly thought should also be required. 
“ Standing alone,” said he, ** the fact that the witness has acted 
on the letters has no tendency to prove them genuine. It only 
proves, and that merely by inference, that the witness believed 
the letters authentic. His belief is of no importance, unless it is 
founded upon some good reason; such a reason as will satisfy 
the jury as well as the witness. Although the fact that the wit- 
ness has acted on the letters, when standing alone, is of no im- 
portance, it may be of great value in a chain of circumstantial 
evidence. The acts done in pursuance of the letters may be fol- 
lowed by such acts of approval or acknowledgment on the part 
of the supposed author as can only be accounted for on the sup- 
position that he was in truth the writer of the letters.” Therefore 
it was correctly decided in an early case in Iowa, that where a 
witness had received letters purporting to come from A., and had 
answered one of them, but had received no reply thereto, he was 


‘Co. v. Manning, 3 Col. 228 (1877); Chaf- 15 Ad. & Ell. 703 (1836). 
fee v. Taylor, 3 Allen, 600 (1862); Rus- 2 21 Wend. 559 (1839). 
sell v. Coffin, 8 Pick. 143 (1829) ; Coffey’s 8 Webb v. Mauro, Morris (Iowa), 329 
Case, 4 City Hall Rec. 52 (1819); Clark v. (1844). 

Freeman, 25 Pa. St. 183 (1855); Porter v. 

Kelly 13 Pa. St. 640 (1850). 
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not, from this correspondence alone, sufficiently qualified to prove 
A.’s handwriting. ‘ The witness in the present instance,” said 
the court, “ had received two letters purporting to come from the 
defendant Thurston, to one of which he had replied. Had the 
correspondence been continued, the probabilities of imposition 
would have been so far rebutted as to render him a competent 
witness to prove the fact in question; but if the receipt of two | 
letters, and an answer by the witness before any reply has been 
made to said answer, is sufficient to enable the witness to swear 
to the signature, it will be a very easy matter to manufacture tes- 
timony of that nature.” 

But as said by the Supreme Court of the United States in a 
recent case,! in the varied affairs of life there are many modes in 
which one person can become acquainted with the handwriting of 
another, besides having seen him write, or having corresponded 
with him. ‘ The clerk,’ as Lord Denman remarked in Mudd ». 


Suckermore,? ** who constantly read the letters, the broker who 
was ever consulted upon them, is as competent to judge whether 
another signature is that of the writer of the letters, as the mer- 
chant to whom they were addressed. The servant who has habit- 
ually carried letters addressed by me to others has an opportunity 


of obtaining a knowledge of my writing, though he never saw me 
write, nor received a letter from me.” For this reason it has 
been ruled in several cases that a clerk in a business house or 
office, through whose hands or under whose eyes letters in the 
course of business have passed, is capable of giving an opinion as 
to the writer’s handwriting.’ But in a Georgia case, a clerk 
whose only knowledge of the disputed writing had been acquired 
by reading letters which came to the house in which he was 
employed, purporting to be written by the party, but not in reply 
to any letters which he had either written himself or seen written, 
was held incompetent.‘ 

Still other methods suggest themselves. Thus, in Johnson v. 


1 Rogers v. Ritter, 12 Wall. 317 (1870). 

25 Ad. & Ell. 703 (1836). 

8 “A clerk comes from a merchant’s 
counting-house and proves the handwrit- 
ing of a party by his knowledge of it, ac- 
quired by his seeing the letters of the party 
which have been received at his master’s 
counting-house. It is frequently done.” 


Rex r. Slaney, 5 C. & P. 218 (1832) 
Ovenston v. Wilson, 2 C. & K. 1 (1845); 
Reyburn v. Belotti, 10 Mo. 597 (1847); 
Titford v. Knott, 2 Johns. Cas. 211 (1801) ; 
Reid v. Hodgson, 1 Cranch C. C. 491 
(1808). 

4 Bruce v. Crews, 39 Ga. 547 (1869). 
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Daverne,! it was necessary to prove the plaintiff's signature to 
certain receipts. A witness testified that he had never seen the 
plaintiff write, but had had dealings with and received promis- 
sory notes from him, which had been paid, and that from these 
circumstances he was inclined to think that the signature to the 
receipt was in the plaintiff's handwriting. Objected to, and 
excluded by the court. On appeal, the ruling was declared 
erroneous. Spencer, ©. J., said: ** To prove a party’s signature 
it is not indispensably necessary that the witness should have 
seen him write. Phillips, 367, gives the true rule: ‘ The ad- 
missibility of the evidence must depend upon whether there is 
good reason to believe that the specimens from which the witness 
has derived his knowledge were written by the supposed writer 
of the paper in question.’ In Titford v. Knott,’ it was held that 
the signature of the indorser was well proved by a person who 
had been in the habit of seeing his correspondence, and from that 
believed the signature to be his. The witness in this case had 
received the plaintiff's notes, all of which except one had been 
paid; the payment of the notes, with his signature to them, unex- 
plained, was a full admission that he had made and subscribed 
them. If, then, the witness had sufficiently observed to ascertain 
the distinctive and prevailing character of the handwriting, he 
was in a situation to identify the plaintiff's signature, and he 
ought to have been asked if he believed the plaintiff's name to 
the receipts to be his handwriting; if he had answered that 
question affirmatively, then the receipts should have been re- 
ceived in evidence.” So in a late case in Virginia. A. had pever 
seen C. write, but fourteen years previous C. had done some 
work for him, for which he drew several orders on A. for money, 
which A. paid. It was held that A. was qualified to speak to C.’s 
handwriting. The signatures of the agent of a carrier, attached 
to receipts for property shipped, may be proved by persons who 
have on other occasions received similar receipts signed by them ; * 
the certificates of chemists concerning the test to which chemi- 
cals had been submitted, by persons in the trade through whose 
hands similar certificates have passed.5 


So one who has seen a signature which a person has ac- 


1 19 Johns. 134 (10 Am Dec. 198). 4 Armstrong v. Fargo, 8 Hun, 175 
2 2 Johns. Cas. 214. (1876). 


8 Cody v. Conly, 27 Gratt. 313 (1876.). ® Baker v. Squier, 1 Hun, 448 (1874). 
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knowledged to be his, is competent to prove his handwriting to 
another instrument. Thus, in a Pennsylvania case,! the signa- 
ture of M. to a note was proved by one E., who testified that he 
knew M.’s handwriting from having witnessed his will. Cross- 
examined, he admitted that M. did not sign his name to the will 
in his presence, but swore that he acknowledged his signature 
before him. In the Supreme Court the evidence was held suffi- 
cient, as the witness “ knew the signature of M., witnessed his 
will, and, if he did not actually see him write his name, heard 
him repeatedly acknowledge his signature.” Therefore a _per- 
son who holds another’s note, which he has acknowledged, is 
qualified to testify to his signature when attached to another 
instrument, or to his handwriting generally.2_ In an action 


against the firm of G. P. & Co., of the town of E., on a bill of 
exchange drawn by them, to prove the signature of the firm, A. 
testified that he was a constable in E. while G. P. & Co. did 
business there, and had frequently received for collection notes 
in their name, which he presented at their place of business, and 
which were paid by them, and that the bill sued on was in the 
The testimony of A. was held 


same handwriting as the notes. 
proper.® 

Where the genuineness of the signatures to bank-bills is dis- 
puted, the evidence of bank officers, through whose hands similar 
bills pass daily, is obviously of the highest value ;* and likewise 
persons not connected with the bank, but who have frequently 
received and paid out bills purporting to be issued by it, and 
who have cashed such bills at the bank, are competent to testify 


1 Cabarga v. Seeger, 17 Pa. St. 514 Ala. 370 (1860). Ona trial for forgery, to 


(1851); State v. Spence, 2 Harr. (Del.) 340 
(1840). 

2 Hammond v. Varian, 54 N. Y. 398 
(1873). 

8 Gordon v. Price, 10 Ired. 388 (1849). 

* “T think that a person who receives 
and pays away hundreds of bank-notes has 
as good an opportunity of judging of the 
signatures upon them as if he had received 
a few letters from the persons whose signa- 
tures they are.” Hall, J., in State v. Cand- 
ler, 3 Hawks, 390 (1824); Hess rv. State, 
5 Ohio, 1 (22 Am. Dec.) (1831); May v. 
State, 14 Ohio, 461 (1846); State v. Allen, 
1 Hawks, 7 (1820) ; United States v. Keen, 
1 McLean, 442 (1839); Allen v. State, 3 
Humph. 367 (1842); Johnson v. State, 35 


prove the signature of C., the cashier of the 
Merchants’ Bank of New York, one M., 
cashier of a Philadelphia bank, was called. 
He had never seen C. write, but in his 
official character he had corresponded with 
the Merchants’ Bank for several years ; his 


letters had been addressed to C , and an. 


swered bv him, bills remitted and receipts 
acknowledged. Held, sufficient. Com. v. 
Smith, 6 S. & R. 568 (1819). In an Eng- 
lish case, a banker’s clerk who had seen a 
book with the name of a customer written 
in, and who had paid checks signed by him, 
was held competent to prove the customer's 
signature. Murieta v. Wolfhagen, 2 C. & 
K. 744 (1849). 
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to the signatures of the cashier and president on similar bills 


alleged to be forgeries, although they have never seen either 


cashier or president write.! 


** The objection,” it was said in one 


ease, * that no one shall speak as to the handwriting of the presi- 
dent and cashier of the bank but one who has seen them write, 
or has been in the habit of receiving letters from them in the 


course of correspondence, is not a sound one. 


These signatures 


are known to the public, and persons who have been in the habit 
of distinguishing the genuine from the counterfeit signature, and 
conversant in dealings in bank-bills, are as well qualified to 
determine of their genuineness as persons who in private corre- 
spondence have received letters from the person whose hand writ- 


ing is in question. Moreover, 


it is determined by the skilful 


whether a bill be genuine, not only by the signature, but also by 
the face of the bill, and by the exact conformity of the devices 
which are used for the detection of counterfeits to those in true 


bills.” ? 


On the other hand, in North Carolina, the evidence of 


persons generally is rejected in such cases, the court drawing a 
distinction between the qualification of a bank officer and those 


of an individual who has simply 


ordinary course of business.® 


1 Com. v. Carey, 2 Pick. 47 (1823); 
State v. Stalmaker, 2 Brev. (S.-C.) 1 
(1805); State rv. Lawrence, Brayt. ( Vt.) 78 
(1817); State v. Anderson, 2 Bailey, 565 
(1832); State v. Ravelin, 1 D. Chip. ( Vt.) 
295 (1814); Furber v. Hilliard. 2 N. H. 
481 (1822); State v. Carr, 5 N. H. 370 
(1828). 

2 United States v. Holtsclaw, 2 Hayw. 
379 (1806). 

3 In State v. Allen, 1 Hawks, 6 (9 Am. 
Dec. 616), decided in North Carolina in 
1820, a prosecution for passing a counter- 
feit bank-bill, the witnesses who were called 
to prove the signatures of the president and 
cashier counterfeit had never seen them 
write nor received letters from them, but 
they testified that they had become ac- 
quainted with their signatures by frequently 
receiving genuine notes of the bank which 
passed through their hands in the usual 
course of business. It was objected that 


their evidence was inadmissible, because 
none of them had become acquainted with 
the handwriting in question by either see- 
ing them write or in the course of corre- 


received bills of the bank in the 


spondence; but the court admitted it. On 
appeal this ruling was reversed, Taylor, 
C. J., saying: “ The only methods of prov- 
ing the handwriting of a person, sanctioned 
by law, are: 1. By a witness who saw him 
sign the very paper in dispute; 2. By one 
who has seen him write, and has thereby 
fixed a standard in his own mind by which 
he ascertains the genuineness of any other 
writing imputed to him; 3. By a witness 
who has received letters from the supposed 
writer, of such a nature as renders it prob- 
able that they were written by the person 
from whom they purport to come. Such 
evidence is only admissible where there is 
good reason to believe that the letters from 
which the witness has derived his knowl- 
edge were really written by the supposed 
writer of the paper in question; 4. When 
a witness has become acquainted with his 
manner of signing his name, by inspecting 
other ancient writings bearing the same 
signature, and which have been regarded 
and preserved as authentic documents. 
This mode of proof is confined to ancient 
writings, and is admitted as being the best 
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For similar reasons persons who, while holding official posi- 
tions, have become acquainted with signatures which have come 
before them in the course of their duty are held to have had a 
sufficient opportunity to gain a legal knowledge of their hand- 
writing. Thus, the signature of a justice of the peace may be 
proved by a recorder of deeds or his clerks, who have seen it as a 


the nature of the case will allow. Other 
modes of proving handwriting, not yet 
sanctioned by adjudged cases, may pos- 
sibly come within the reason of the cases 
enumerated ; but they appear clearly to do 
so before they are admitted. The court 
ought to be well satisfied that the person 
who proves the signatures on a bank-bill, 
without having seen the signers write, or 
having been engaged in a correspondence 
with them, were, from their situation and 
pursuits, likely to acquire a correct knowl- 
edge on the subject; and particularly that 
they must have known of the return of 
those bills they believed to be genuine, if 
they had been spurious. The first wit- 
nesses in this case only knew that they had 
received bills in the course of business 
which purported to be signed by the presi- 
dent and cashier of the Augusta Bank; 
that they passed them away, and if they 
were genuine, the note in question was 
counterfeit. What was the occupation of 
the witnesses, whether they were likely to 
receive many bills and to acquire an accu- 
rate knowledge of the signatures, are facts 
to which no evidence is directed. They 
may have received counterfeit bills, which 
may yet return; for it is not said when 
they received and passed them away. Such 
evidence, I think, inadmissible, especially 
as it requires much experience and a more 
than ordinary skill to detect counterfeit 
signatures to bank-notes. The fraudulent 
ingenuity of men has brought this crime to 
such perfection that even the signers them- 
selves have sometimes been imposed upon. 
Hence, before witnesses are allowed to give 
evidence to the jury, the court ought to 
be satisfied that they are skilled in the 
knowledge of bank-notes.” Subsequently, 
in State v. Harris, 5 Ired. L. 287 (1844), it 
was held that, on an indictment for passing 
a forged bank-bill, one who had filled the po- 
sition of cashier in a bank for ten years and 
had received and paid out a great number 
of the notes in question without ever hav- 
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ing had one returned as counterfeit, and 
who believed himself able to distinguish 
between a genuine and a counterfeit note, 
both from the handwriting of the signa- 
tures and the paper, engraving, and gener- 
al appearance of the note, was a competent 
witness to prove the note in question to be 
spurious. Referring to State v. Allen, the 
court said: “In Allen’s case,” said Ruffin, 
C. J., “the only ground on which the 
witnesses judged was the handwriting in 
the signatures to the note; and the court 
thought their opportunities of gaining a 
correct knowledge of that were not suffi- 
cient. That case went very far in restrict- 
ing the evidence, as it seems to us. Many 
persons, indeed, pay very little attention to 
handwriting, and handle bank-notes with- 
Out retaining any exemplar in the mind; 
and such persons may well say they are not 
well acquainted, and ought not to be al- 
lowed to testify to it. But it would seem 
to be otherwise as to those who, under 
such circumstances, do attend to the signa- 
tures and other properties of the notes so 
as to give a correct knowledge of them. 
For one who has been in the habit of re- 
ceiving large sums in bank-notes, and pass- 
ing them off at periods from which every 
one must know that in the course of trade 
many if not all of them must long ago 
have been presented at the bank whence 
they were issued, and who has no reason 
to suppose that payment of a single one of 
them was refused, may well be considered 
in the light of one who has carried on 
a correspondence with the officers of the 
bank, in which the latter recognize the let- 
ters addressed in their names to the wit- 
ness to be genuine, or paid bills of ex- 
change drawn on them by the witness. 
2 Stark. Ev. 372. And such a person ap- 
pearing not to have been imposed on by a 
bad note among so many, may justly be 
deemed a competent judge of good and bad 
notes of that bank.” 
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certificate on other papers in the office ;! the clerks in a land- 
office may become acquainted with the signatures attached to 
papers filed there ;? the handwriting of an officer of the treasury 
department may be proved by a person who had corresponded 
with that officer, remitted money to him, and received his re- 
ceipts;* or the handwriting of a surveyor by one who has seen 
many official plats signed and verified with his signature;* a 
notary public or a justice of the peace who has come across a 
person’s writings in an official way may testify to its genuineness 
when found on other papers ;° and so may a clerk of court ;° an 
appraiser in a custom-house or a deputy collector may obtain a 
legal knowledge of another’s writing by seeing it on invoices 
which he has examined ;* a jailer, through whose hands letters 
signed by a prisoner and received from him to parties outside 
have passed may, from this circumstance alone, form a sufficient 
knowledge of the prisoner's handwriting ;§ and a physician who 
had received a diploma from a medical college himself, and who 
was familiar with diplomas issued from the same institution, was 
held competent in New York to prove the signatures of the same 
officer on another diploma purporting to have been issued by the 
college. He stood, it was said, in a similar position to one who 
acquires a knowledge of the handwriting of others by means of 
written correspondence or in the course of business transactions.® 

There would seem to be certain relations where a knowledge of 
another’s handwriting might well be presumed. A son testifying 
as to the handwriting of his father will be presumed, if neither 
party interrogate him as to his qualifications, to have seen his 
father write, or received letters from him, or transacted business 
with him, so as to have such knowledge of his hand as to warrant 
him in giving an opinion. This is held by Chief Justice Shaw 
in a leading case on the general subject, decided in 1835. On 
the contrary, in an early Pennsylvania case, a deposition of a 


1 Rogers v. Ritter, 12 Wall. 317 (1870). Amherst Bank v. Root, 2 Mete. 523 
2 Goddard v. Gloninger, 5 Watts, 209 (1841). 


(1836); Sill v. Reese, 47 Cal. 343. 7 Cases of Champagne, 1 Ben. 243 
3 United States v. Simpson, 3 P. & W. (1867); Bank rv. Mudgett, 44 N. Y. 514 
437 (24 Ai. Dee. 331) (1832). (1871). 
* Jones v. Huggins, 1 Dev. L. 223 ® State v. Hastings, 53 N. H. 450 (1873). 
(1827). 9 Finch v. Gridley, 25 Wend. 469 
5 Dungan v. Beard, 2 N. & M. 400 (1841). 
(1820), Doe v. Rae, 31 Ga. 599 (1860.) W” Moody v. Rowell, 17 Pick. 490 (28 


® Yates v. Yates, 76 N. C. 142 (1877); Am. Dec. 317) (1835). 
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daughter that a certain signature was in the handwriting of her 
father, there being nothing stated to show her knowledge, was 
held insufficient. 

We pass now to the cases in which it has been held that the 
witness offered to prove a certain signature or writing was not 
sufficiently qualified to render him even competent to speak at 
all upon the subject. These will be best understood, and the 
reasons made manifest, by a short review of a few of the most 
important. In Drew v. Prior,? decided in the English Common 
Pleas in 1843, the witness, an attorney, had never seen the de- 
fendant write, but had received a written retainer signed in his 
name and that of two other defendants. This was held insuf- 
ficient to render him competent to prove the defendant’s signa- 
ture to the note in suit. ‘ Non constat,” said Tinsdal, C. J., 
“that the signature to the retainer was that of S. If he had 
acknowledged the signature to the attorney after the latter re- 
ceived the retainer, there might have been some ground for the 
motion ; but, as the case stands, the two other defendants might 
have signed the retainer for S. with his assent. That might 
have been sufficient as an authority to the attorney; but the 
question is as to S.’s handwriting.” In Brigham v. Peters, in 
order to prove the signature of L. to a note, N. was introduced 
as a witness. N. testified that as he was standing at a door 
opening on a street he saw L., sitting in a vehicle before the 
door, write, as he supposed, upon some papers handed him by his 
clerk, but he was not near enough to see what he wrote; that he 
(N.) afterwards went with the clerk into a counting-room, and 
the clerk had there some signed and indorsed notes, the same 
that were handed back by L. to the clerk, It was held that N. 
was not competent to testify as to the genuineness of a signature 
on another note purporting to be the signature of L. So ima 
case in the Federal courts it was ruled that one who has only 
seen, for a few minutes, a paper acknowledged by the party to be 
in his handwriting is not qualified. In this case the prisoner 
was indicted for perjury. A witness for the government, upon 
being asked by the court what knowledge he had of the hand- 
writing of the prisoner, said that he had, as a justice of the 


1 Slaymaker v. Wilson, 1 P. & W. 216 25 M.&G. 264 (1843); National Union 
(1829). Bank v. Marsh, 46 Vt. 445 (1874). 
3 1 Gray, 140 (1854). 
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peace, seized a book of accounts, which the prisoner acknowl- 
edged to be in his handwriting; that he examined the handwrit- 
ing in the book, which he had in his possession only about fifteen 
minutes ; that he also saw, in another witness’s possession, a piece 
of writing which the prisoner acknowledged to be his ; and had, 
since the prisoner was confined in jail, received two notes from the 
prisoner ; that his only knowledge of the prisoner’s handwriting 
was derived from those circumstances ; that he could only swear 
that the check was like what he had seen. The court rejected 
his evidence as proof of the prisoner’s handwriting.!. In an Ala- 
bama case,” one E. being indebted to A. in the sum of $280, for 
which he had given his note, F. transferred to E. a note of A. 
which he held for $300, A. not being present at the time of the 
transfer. E. subsequently handed back the note of A. to F., 
that he might exchange it with A. for the note of E., and a few 
days thereafter F. handed to E. his note for the #280. It was 
held that on this knowledge alone E. was not qualified to testify 
as to A.’s handwriting. So the receipt of a single letter pur- 
porting to be from the supposed writer of the document in dis- 
pute is insufficient to constitute a * correspondence ” within the 
rule. In Pope v. Askew,’ the defendant was sued for publishing 
a libel contained in a letter, and, in order to prove it to be in his 
handwriting, a witness who had once received a letter purporting 
to be written by the defendant, and of an abusive character, was 
called. He stated that he did not know that the letter he had 
received was actually written by the defendant, except from the 
evidence of another witness who swore that the defendant had ad- 
mitted that he had written the last letter. His evidence being ad- 
mitted to prove the handwriting of the libellous letter, a new trial 
was ordered. In Nunes v. Perry,‘ the defendant having received 
from one Manuel, with whose handwriting he was unacquainted, 
a letter addressed to his care enclosing money sent to C., M.’s 
brother, paid it instead to another person. In an action against 
him by M., he claimed to be authorized to do so by two subse- 
quent letters which he proved were lost; and as evidence that 
these letters were from M., he offered to testify that all three 
were in the same handwriting. It was held that he was not 


1 United States v. Johnson, 1 Cranch 8 1 Tred. 16 (1840). 


©. C. 371 (1806). 4 113 Mass, 275 (1873). 
2 Hopper v. Ashley, 15 Ala. 457 (1849). 
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competent todoso. “ Assuming,” said the court, “* what does not 
appear, and is not necessarily to be inferred, that the letter enclos- 
ing the draft was written by Manuel, the evidence does not in 
other respects show that the witness was qualified to testify to 
the point in issue. He had never seen Manuel write, and had no 
means of knowing his handwriting, except from the letter which 
enclosed the draft. He was not shown to be an expert, nor even 
accustomed to the inspection of signatures. He had never him- 
self received letters from Manuel, and had only seen the one 
addressed to his care for the plaintiff. It does not appear that 
he ever compared the three letters together with any view to 
forming an opinion upon the subject, or that the three were ever 
in his possession at the same time. .. . The decisions in this 
Commonwealth justify, if they do not require, the rejection of 
the evidence offered in this case.” And it is held that a bank 
teller who, as such, has paid many checks purporting to be drawn 
by adepositor, but who has never seen him write, is incompetent 
to testify to his handwriting, if some of the checks so paid by 
him turned out to be forged.! 

To gain a knowledge by correspondence, the correspondence 
must have been withthe witness himself, and, therefore, a person 
who has no knowledge of auother’s handwriting, except that 
which he has derived by seeing letters written to others which 
purported to have been written by him, is not qualified to testify 
to his handwriting. In such a case it has been held that an offer 
to prove by the witness that the contents of the letters were such 
as to enable him to judge certainly that they were written by 
the person whose handwriting was in question, is insufficient to 
supply this want of proper knowledge on his part.2- And the 
-mere fact that a witness has seen the signature of the party to 
other instruments than that in dispute is not sufficient to qualify 
him, unless these instruments are shown to have been recognized 
by the party as having been signed by him.® 

Evidently fearing to offer a chance for manufacturing evidence 
of handwriting, some courts have laid down the rule that a party 
acquiring knowledge of a person’s handwriting for the purpose of 


1 Brigham v. Peters, 1 Gray, 140 Kelly, 13 Pa. St. 640 (1850), National 
(1854). Union Bank v. Marsh, 46 Vt. 445 (1874). 

2 Philadelphia, &e. R. Co. v. Hickman, 8 Putnam v. Wadley, 40 Ill. 346 
28 Pa. St 318 (1857). And see Porter v. (1866). 
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testifying will not be received as a witness.!’ In Stranger v. 
Searle,’ it appeared that previous to the trial the party had 
written his name for the purpose of showing a witness, who was 
offered in his behalf, his manner of writing it, and that this was 
the only knowledge the witness possessed of his writing. Lord 
Kenyon refused to allow him to testify, because, he said, the 
party might, through design, write differently from his common 
mode of writing his name. In a much more recent case,® where, 
on an indictment for sending a threatening letter, the only wit- 
ness called to prove that the letter was in the prisoner’s hand- 
writing was a police-officer, who, after the letter had been 
received and suspicions aroused, was sent by his inspector to the 
accused to pay him some money and obtain a receipt, in order 
thus to get a knowledge of his handwriting, Maule, J., re- 
jected his evidence. ‘ Knowledge so obtained,” said he, * that 
is to say, for such a specific purpose and under such a bias, is not 
such as to make a man admissible as a quasi-expert witness. He 
does not come to speak to a fact, but as a witness of skill to give 
his judgment upon a particular question. The only means he 
has had of acquiring a capability to form such judgment are not 
such as to make him a competent witness in that particular.” 
But in a ease decided since the passage of the English statute, 
the plaintiff's counsel having, during the trial, induced the de- 
fendant to write certain memoranda on a piece of paper, offered 
the latter in evidence for the purpose of comparison with the 
document in dispute, and Martin, B., admitted it. An earlier 
case in Georgia presents the correct rule, and one by which these 
adverse rulings are easily reconciled. On a trial for larceny it 
was essential to prove the handwriting of the prisoner. The 
prosecutor testified that he had procured the prisoner to write 
in his presence, and had thereby obtained a knowledge of his 
handwriting. It was insisted by the defence that he was not 
competent, and Stranger v. Searle was cited to the court. But 
the Supreme Court ruled otherwise. ‘ It will be found on ex- 
amination,” said Lumpkin, J., “that the objection is not as 
counsel supposes, because the witness came to the knowledge 


1 Reese v. Reese, 90 Pa. St. 91 (1879); 2 1 Esp. 15 (1793). 
Sanderson v. Osgood, 52 Vt. 309 (1880); 3 Reg. v. Crouch, 4 Cox C. C. 163 
Whitmore v. Corea, 16 N. J. L. 267 (1850). 
(1837); Hynes v. McDermott, 22 Alb. L. 4 Cobbett v. Kilminster, 4 F. & F. 491 
J. 368 (1880). (1865). 
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of the party’s handwriting since the difficulty arose, nor that 
means were used to obtain that knowledge. The question 
and the test to be applied in all such cases is, Was the wit- 
ness’s knowledge acquired under such circumstances as would 
show that the party had a motive for disguising his handwrit- 
ing? If so, the testimony should be excluded, else a party 
would be permitted to manufacture testimony for himself. To 
apply the rule: Had R. (the prisoner) got some one to see him 
write, and then tendered him as a witness to disprove the gen- 
uineness of the letter, the witness would be clearly incompetent ; 
because R. would have the strongest motive for disguising his 
handwriting. And the essential difference between that case and 
the one actually before us is the undesignedness of the letter so 
far as R., the writer, is concerned.” ? In an early Maine case, to 
prove that the signature to a forged check was in the prisoner's 
handwriting, a witness testified that he had seen and examined a 
sheet of paper containing a number of blank checks signed with 
the name charged to be forged, which was found in the prisoner’s 
desk, but had since been lost. These the prisoner acknowledged 
having written, but stated that he had done so after being ac- 
cused of the forgery, and after having written another check of 
the same tenor at the request and for the inspection of the bank- 
officers, and that it was only an unmeaning scrawl. From this 
examination the witness was allowed to testify that he believed 
the forged signature to be in the prisoner’s handwriting. In the 
Supreme Court the ruling was affirmed, no objection having 
apparently been made there*to the circumstance under which 
the signature had been executed.2, And it has been ruled in 
Massachusetts that a person who, in his business intercourse with 
the party since the date of the writing in dispute, has seen him 
write, is competent.? In this case, unlike Stranger v. Searle, it 


1 Reid v. State, 20 Ga. 684 (1856). 

2 Hammond’s Case, 2 Greenl. 33 (11 
Am. Dec. 39). 

8 “ We are of opinion that the testimony 
of A. was competent, and that its weight 
and effect were properly left to be judged 
by the jury. He had done business with 
the defendant, and had seen him write, and 
could form an opinion of his handwriting. 
There could be no doubt, on the authori- 
ties, of the admissibility of this testimony, 
if the knowledge which the witness had of 
the defendant’s handwriting had not been 


acquired after the date of the note in ques- 
tion. The objection is that the defendant, 
in his business with the witness, and in 
writing, in his presence, may have had this 
note in mind, and have written differently 
from his usual manner, for the purpose of 
making evidence for himself in this case, or 
that the character of his writing may have 
changed since the date of the note. All 
this, however, was for the consideration of 
the jury.” Metcalf. J., in Keith v. La- 
throp, 10 Met. 457 (1852). 
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did not appear that the party had written for the purpose of 
showing the witness his handwriting. 

In Board of Trustees v. Misenheimer,! an action had been 
commenced against the sureties on an official bond, and one of 
the defendants, Leyerle, had denied his signature to the instru- 
ment. One Andrews was introduced by the plaintiffs to prove 
its genuineness. Andrews had no acquaintance with Leyerle’s 
handwriting until, on being informed that he denied his signa- 
ture to the bond, in order to satisfy himself on the point, he went 
to the county clerk’s office and examined his signature to his 
reports, as guardian, on file there. From this examination he 
formed the opinion that the signature on the bond was that of 
Leyerle. In the Supreme Court it was held that he was not 
qualified. ‘ His knowledge,” said -Scholfield, J., ** was acquired 
under circumstances tending to bias his mind, imperceptibly 
though it may have been, to himself. It is scarcely probable 
that he did not have some impression as to the genuineness of 
the signature before he examined the guardian’s reports. That 
he felt an interest in the question is shown by the fact that he 
put himself to the trouble to make the examination. When, 
therefore, he investigated, however honest he may have be- 
lieved himself to be, the natural tendency of his mind would 
most likely find something to confirm his preconceived opin- 
ion. In this way important differences may have been over- 
looked, and slight resemblances greatly magnified. Knowledge 
thus acquired is vastly different from that acquired by repeatedly 
seeing a handwriting and scrutifizing it when no unfavorable 
circumstances exist to arouse suspicion and excite the imag- 
ination.” 

In England, by statute, a person whose handwriting is in 
dispute may be called upon by the court to write his name in the 
presence of the jury. Mr. Taylor has given a striking illustra- 
tion of the effect of this proceeding. On the trial of a case at 
Greenwich, the plaintiff denied that he had given a certain re- 
ceipt, which was thus worded, ** Received the Hole of the above.” 
On being ordered by the judge to write a sentence in which the 
word “ whole” was introduced, he took great pains to disguise 
his writing, but adopted his phonetic style of spelling the word, 
and also used the capital H. Subsequently threatened with a 


1 78 IIL 22 (1875). 
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prosecution, he absconded. Nevertheless, in the absence of a 
statute, in this country it is held that neither a party to a suit 
nor a witness denying his signature can be compelled to write it 
in court.) In King v. Donahue,? it was held that a party to an 
action was not entitled to write his signature in the presence of 
the jury, for the purpose of being compared with a signature 
purporting to be his, the genuineness of which he denied. In 
this case, which was an action for dower, the defendant intro- 
duced a release purporting to be signed by the plaintiff. The 
latter, being called as a witness, swore that the release was a 
forgery, and afterwards wrote her name several times on a slip of 
paper in the presence of the jury, which the judge allowed her 
to submit to the jury for the purpose of comparison with the dis- 
puted writing. Upon appeal, this was held to be error. * There 
are cases,” said Ames, J., **to the effect that where a witness has 
denied his signature to a document he may be called upon, in 
cross-examination, to write his name in open court, in order that 
the jury may compare such writing with the controverted signa- 
ture; but this is merely as a part of the cross-examination, and 
for the purpose of contradicting the witness” * This decision 
was approved in the same State in a later case, in which, on the 
trial of an indictment for arson, the judge had refused to admit 
in evidence a paper written by the prisoner, and which was 
offered by him for the purpose of being compared with the same 
words alleged to have been written by him at another time, and 
the genuineness of which was in controversy. In the Supreme 
Court the judges were asked to reconsider the ruling in King v. 
Donahue, and three cases* were cited which, it was suggested, 


1 Gilbert v. Simpson, 6 Daly, 30 (1875) ; 
First National Bank v. Robert, 41 Mich. 
709 (1879). 

2 110 Mass. 155 (1872). 

3 See Devine v. Wilson, 10 Moore P. C. 
530 (1855); Chandler v. Le Barron, 45 
Me. 534 (1858). 

4 (1.) Osbourne v. Hosier, 6 Mod. 167 
(1705). In this case, one of two subscrib- 
ing witnesses to a bond proved its execu- 
tion and delivery. The opposite party then 
produced a person of the same name and 
surname with the other subscribing witness, 
who swore that the hand was very like his, 
but was not his; that he never knew either 
of the parties nor the other witness, nor 


could the latter say he was the man. The 
reputation of both men being found to be 
good, Lord Holt ordered them both to write 
their names, and thereupon left it to the 
jury, who found for the piaintiff. (2.) Wil- 
liams’s Case, 1 Lewin, 137 (1829). The 
prisoner was indicted for forging a deed. 
When the case was closed and the jury had 
turned round to deliberate, Bayley, J., 
called the person whose name was alleged 
to be forged by the prisoner into the box, 
and desired him to write bis name on a 
sheet of paper, which he did. The judge 
then handed it to the jury, together with the 
imputed forgery. (3.) Regina v. Taylor, 
6 Cox C. C. 58 (1852). On a trial before 


q 
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must have been overlooked by the court in their former decision. 
“We find nothing, however, in those cases,” said Ames, J., 
who again delivered the opinion of the court, * that requires us 
to overrule or reconsider that decision. The cases cited, and 
which are presented as inconsistent with King v. Donahue, go no 
further, as we find on full examination, than to show that under 
some circumstances presiding judges in their discretion have 
ordered or allowed signatures to be written in the presence of 
the jury, and considered by them; not that a judge may not 
refuse to permit such a signature to be written when the cireum- 
stances are such that it does not appear to him to furnish a fair 
standard of comparison. We see no reason to hold that the 
presiding judge was bound by law to admit the paper writings 
offered by the defendant for the purpose of comparison.” ! But 
though a party cannot write his own signature at the trial and 
introduce it in evidence, yet where this is done at the request of 
the opposite party, it may be introduced.? 

As to how positive the witness must be in his opinion, in order 
to make him competent, is a question upon which there has been 
a difference of views. In Garrells v. Alexander,’ decided in 
1801, a person who was called to prove the signature of the 
defendant to a foreign bill said that he had seen the defendant 
write but once; that the signature on the bill was like what he 
had seen him write, but that he could form no belief on the sub- 
ject. Lord Kenyon held that this was evidence to go to the 
jury, and the plaintiff had a verdict. But this ruling was criti- 
cised by Lord Eldon in Eagleton v. Kingston,* who laid it down 
that it was necessary that the witness should form a belief. 
Most of the American courts have required more of the witness 
than did Lord Kenyon, but less than did Lord Eldon. “ Be- 
lief” is stronger than * opinion;” but in the majority of cases in 
this country it is held sufficient if the witness can say that he 
believes the writing in question to be or not to be in the hand of 


a county court judge, the defendant swore 1 Com. v. Allen, 128 Mass. 50 (1879). 
that acertain paper had not been signed by And see Com. v. Scott, 123 Mass. 234 
him. The judge of the county court made (1877). 

him write his name in court, and impound- 2 Bronner v. Loomis, 14 Hun, 341 
ed the genuine as well as the alleged forged (1878). 

signatures, and they were afterwards used 3 4 Esp. N. P. 210, 

before Wightman, J., on the trial of the de- 48 Ves, 474. 

fendant for perjury. 
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the supposed writer, though he is not able to swear positively on 
the subject.! 

In a case decided in Maine in 1852,? a witness called to prove 
an indorsement testified that he had seen the party write five or 
six times; that it was his strong impression that the indorsement 
was in his handwriting, as it looked like it. On cross-examina- 
tion he said that the writing resembled that of the supposed 
signer, but that he could not swear that it was his. This was 
held sufficient. ‘* All that a witness called in such cases can be 
compelled to testify,” said Appleton, J., “is that the handwrit- 
. ing in question resembles that of the person whose it purports to 
be ; in other words, that it looks like it. From the resemblance 
between the signature before him, as compared with those of the 
same person previously observed, the witness has drawn the in- 
ference that they were made by one and the same individual. 
The strength of his belief will depend on the greater or less 
degree of similarity. He can only testify to his own state of 
mind on this question. The language used as indicative of the 


strength of his belief was properly before the jury for their con- 
sideration, and it was for them to determine its sufficiency to 


establish the fact which it was offered to prove. When the wit- 
ness stated that he could not swear to the handwriting and the 
indorsement, he was probably understood by the jury as referring 
to his own knowledge, and not as intending thereby to limit or 
restrain the testimony previously given, and it is not for us to 
say that they misunderstood him.” 

The statement of a witness that he is acquainted with the 
handwriting renders him prima facie qualified to give an opin- 
ion, and the burden of showing that his sources of informa- 
tion are insufficient is thrown upon the opposite party.2 And, 


1 Beverly v. Williams, 4 Dev. & B. 237 


ion his testimony is incompetent.” Burn- 
(1839); Magee v. Osborn, 32 N. Y. 669 


ham v. Ayer, 36 N. H. 185 (1858). 


(1865), reversing s. c. 1 Rob. 698 (1863) ; 
Taylor v. Sutherland, 24 Pa. St. 333 
(1855); Watson v. Brewster, 1 Pa. St. 381 
(1845); Salmon v. Fernour, 6 Gill & J. 
60 (1833); Hoitt v. Moulton, 21 N. H. 586 
(1850) ; Wiggin v. Plumer, 31 N. H. 256 
(1855). ‘It is the belief or opinion of the 
witness, founded upon knowledge that is 
admissible. The handwriting is to be 
proved or disproved by this opinion, and 
unless the witness is able to give an opin- 


? Hopkins v. Megquire, 35 Me. 78. 

3 Henderson v. Bank of Montgomery, 
11 Ala. 855 (1847); Goodhue v. Bartlett, 
5 McLean, 186 (1850); Pradiere v. Dela 
Costa, 2 Const. Rep. (S. C.) 625 (1814). 
A witness who says he is “acquainted to a 
considerable extent with the handwriting 
in dispute,” and is not cross-examined as to 
the means of his knowledge, is competent. 
First Nat. Bank rv. Lurman, 5 Neb. 249 
(1876). “As when the witness says he is 


q 
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therefore, where he has not been questioned on the trial as to 
his means of knowing a certain handwriting, no objection to 
the want of qualifications to so testify can be made on appeal. 
So the evidence of a witness contained in a deposition that he 
knows a certain paper to be in the handwriting of a party is suf- 
ficient, on appeal, where the opposite party has declined to cross- 
examine as to his means of knowledge.? But to simply say that 
a certain writing és the signature of the party is not enough, 
according to a North Carolina decision ; while, on the other hand, 
it is the opinion of the Pennsylvania courts that where a witness 
testifies that a writing shown to him is in the handwriting of A., 
his statement includes within it the affirmation that he knows 
A.’s handwriting.* 

It has been held in New Hampshire that it is not enough 
for a witness to say that the disputed writing has a close re- 
semblance to that of the supposed writer, or that he sees nothing 
differing from the character of his writing,® though a different 
conclusion on the same question had been previously reached 


in Pennsylvania. But where the witness said that he would 


well acquainted with the general character 
of a person, he may say what it is, unless, 
upon inquiry as to how long he had known 
the person, how far he lived from him, 
&e., it be shown that he had not the op- 
portunity of becoming so well acquainted 
with it as to qualify himself to speak of it.” 
Barrich v. Wood, 3 Jones L. 310 (1856). 

1 Berryman v. Dahlgren, 6 Rob. 188 
(1843) ; Smith v. Walton, 8 Gill, 81 (1849). 

2 Whittier v. Gould, 8 Watts 485 (1839). 

8 Carrier v. Hampton, 11 Ired. L. 307 
(1850). 

* Henderson v. Bank of Montgomery, 
11 Ala, 855 (1847). 

5 In Wiggin v. Plumer, 31 N. H. 256 
(1855), the testimony showed the following 
interrogatories and answers: ‘Q. Look at 
the note exhibited to you, and say from 
the examination of it which you have 
heretofore made, and that which you now 
make, whether in your opinion the sig- 
nature is or not the genuine signature of 
B. Ans. My answer is, I don’t consider 
that this is distinct enough for me to swear 
positively that this is B.’s signature. I 
think it bears a close resemblance to his 
handwriting, so far as I can decipher the 
letters. Q. Do you or not discover any- 


thing in that part of said signature which is 
visible, dittering from the character of said 
B.’s handwriting? Ans. No.” It was 
held that this evidence was insufficient. 
Said Bell, J.: “He does not declare his 
opinion or belief that it is or is not the 
signature of B. That he cannot swear 
positively that it is his, or that it has a 
close resemblance to his, or that he sees 
nothing differing from the character of his 
writing, is nothing to the purpose. The 
only testimony competent for him to give, 
in the first instance, was his opinion or be- 
lief that it was or was not B.’s handwriting. 
For aught that appears he might have 
entertained decided opinions either way, 
but he has not stated them. Nothing but 
his belief or opinion was competent as 
proof of the signature.” 

6 Shelter v. Bremer, 23 Pa. St. 413 
(1854). In this case one witness said: “It 
looks like his handwriting; resembles it; 
can’t say I believe it to be his handwriting, 
for there is a possibility of mistake; there 
is a general resemblance.” A second said : 
“There is a slight resemblance of both 
letters.” Both were considered sufficient to 
go to the jury. But see Carter v. Connell, 
1 Whart. 392 (1836). 
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not say that he could form an opinion of his hand, his evi- 
dence was rejected; though, on cross-examination, he added 
that he rather thought he could. It is held in Illinois that 
a witness who cannot swear positively that he has seen the 
party write, but says he believes he has, and that he believes he 
knows his handwriting, and thinks the writing in dispute to be 
his, is competent. But the mere statement of a witness that he 
has ‘‘ had some business” with a party does not qualify him to 
testify as to his handwriting; it not being shown that he had ever 
seen him write, or that he was acquainted with his handwrit- 
ing.’ As said in a Maine case: “* Where the witness obtains his 
knowledge by correspondence, or admitted or proved specimens, 
in none of these cases does the witness know that the specimen is 
in verity the autograph of the person it purports to be. But the 
circumstances of the case were so strong a presumption that such 
is the fact, that courts act upon it as true. Yet in that whole class 
of cases all that the witness can testify from knowledge is, that 
the contested specimen does or does not resemble the admitted or 
proved standard ; that it is or is not, in his opinion, in the same 
handwriting of such standard. This is necessarily the spirit and 
extent of the rule. A. admits to B. that certain signatures are 
his. B. makes himself acquainted with the general character of 
those signatures. After thus becoming acquainted with the ad- 
mitted specimens, B. is called upon to give an opinion as a witnesss 
whether a specimen produced is or is not the signature of A. If 
he has never seen A. write, all he can say is, if the signatures 
which A. admitted to him were so in fact, then in my opinion the 
specimen here presented is or is not, as the case may be, the sig- 
nature of + 

It should not be forgotten that although a witness may have 
had abundant opportunities to become acquainted with the hand- 
writing of a particular person, he may yet have not availed him- 
self of them, but have remained as incompetent to identify the 
disputed handwriting as one who had never seen the writing at 
all. And he may have seen the party write, or have examined 
his writing a number of times, and still be unable to distinguish 
his handwriting. Hence, two things are required of the witness ; 


1 Burnham v. Ayer, 36 N. M. 185 3 Mapes v. Leal, 27 Tex. 345 (1864). 
(1858). 4 Rice, J., in Woodman v. Dana, 52 
2 Fash v. Blake, 38 Ill. 363 (1865). Me. 9 (1860). 
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viz., opportunity and knowledge. Hence, also, to properly lay 
the foundation for opinion of handwriting, the proper order of 


tl 

examination would seem to be, first, to ask witness if he is ac- 
quainted with the handwriting ; second, how his knowledge has V 
been obtained.! But, as we have seen, the latter is more properly t 
an inquiry for the opposite side.” I 
It is held in Louisiana that a witness who declares that he t 
believes a signature to be genuine, without giving any grounds { 
for his belief, fails to make legal proof of the writing. “To 


believe and know,” said Martin, J., in making this ruling, “are 
different things. The mere belief of a witness, without any ad- 
ditional circumstance, raises but the slightest presumption. If a 
man with whom I have the least acquaintance, and of whom I 
know nothing disadvantageous, offer me a note, I will believe it 
genuine, and not suspect him of intended fraud. But this belief 
will not induce me to stake a large sum thereon; before I do so, 
I will expect something further. Now, if men will not trust their 
important interests on mere belief, those whose duty it is to dis- 
pose of the property of others cannot proceed on the assurance 
which an honest man gives them, that he believes the disputed fact 
to be as the plaintiff asserts, contrary to the defendant’s denial. A 
belief which results from the inspection of the handwriting of a 
person whom we have often seen write, or whose letters we have 
often received, is prima facie evidence. . . . But when we 
have not the ground of the belief of a witness, his naked as- 


sertion that he believes raises only the slight presumption, which 
moveth not at all.” 8 


1 C. was introduced as a witness to 
identify the handwriting of P. He stated 
that he had never seen P. write. He was 
then asked to say, from his knowledge of 
P.’s writing, whether the paper in question 
was written by P. An objection was taken 
to this question, and sustained by the 
court. Pate v. People, 8 IIl. 644 (1846). 
In 1860, to prove the signature of C. toa 
note, V. was called. He testified that he 
had seen C. write his signature to a power 
of attorney in 1834; that at that time he 
was acquainted with C.’s handwriting, but 
that he could not say that he was ac- 
auainted with it after such a lapse of time. 
V. was held incompetent. Clark v. Wyatt, 
15 Ind. 271 (1860). To prove an in- 
dorsement by B., C. was called. He had 


seen B. write his name twice, — once five 
years and once two months before the 
trial. He admitted that the experience of 
five years ago had given him no ground on 
which to found an opinion; but, taking 
into consideration the writing he had seen 
last, he thought it was the signature of B., 
though he had some doubt of it. This tes- 
timony was said, on appeal, to be “ scarcely 
sufficient” to uphold a verdict that the 
signature was that of B. Utica Ins. Co. v. 
Badger, 3 Wend. 102 (1829). But see 
Hopper v. Ashley, 15 Ala. 463 (1849). 

2 But see McCracken v. West, 17 Ohio, 
16 (1848). 

8 Watson v. McAllister, 7 Mart. (La.) 
369 (1820). 
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The witness must give an opinion one way or another on 
the facts before him, or his testimony cannot go to the jury. 
Thus, where the genuineness of the signature to two promissory 
notes was in issue, and a bank cashier did not express a belief 
that they were genuine, but simply said that if they had been 
presented to him at the bank he thought he should have paid 
them, his testimony was rejected. ‘The fair construction of 
this is,” said Stephens, J., “that he would have paid them, if 
they had been presented without any notice that their genuine- 
ness was contested. Would he have paid them with notice of 
such a contest? He does not say, and that is the fatal omission 
in his statement. I was inclined to the opinion that his state- 
ment as it stands ought to have gone to the jury for what it was 
worth; but my colleagues insisted upon a stricter rule, and I do 
not know but that their's is the better opinion. Proof of hand- 
writing is in its nature the identification of an acquaintance, and 
the lineaments should be strong enough to enable the witness to 
pronounce in favor of the identity against all the opposing cir- 
cumstances. If his opinion does not come up to this standard, 
can he be said to have an opinion at all? He might or would 
think the writing to be his old acquaintance’s, under certain 
circumstances; but the question is, Does he think so under the 
circumstances as they exist when he is giving his opinion ?”’! 

The witness to prove handwriting must form his judgment 
from the handwriting itself, and not from outside circumstances. 
Thus, in a case before Lord Kenyon, in 1798, a person called to 
identify the plaintiff's signature to an account said that it was 
like his, but yet he did not think it really was so, because he 
knew the plaintiff to be a man too well acquainted with the 
world to sign such a paper. Erskine contended that the answer 
was proper, saying that it was like the case of Mr. Mickle, the 
author of the ** Lusiad,” where a witness said he thought it was 
not the handwriting of Mr. Mickle, because he was a very correct 
man in making capital or small letters where such were required, 
but in the writing produced that correctness was not observed. 
But Lord Kenyon said that this was a very different case. In 
the former case the observations of the witness arose from the 
character of the handwriting itself, while here the witness took 
into consideration facts entirely unconnected with the hand- 


1 Foster v. Jenkins, 30 Ga. 476. 
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writing. The jury might do this, but not the witness.'! Taylor 
v. Sutherland,? decided in the Supreme Court of Pennsylvania, in 
1855, affords a good illustration of this principle. A letter pur- 
porting to be written by the plaintiff was offered in evidence, 
Besides the writing in the body of the letter, there was a post. 
script in the margin. A witness who had seen the plaintiff write 
testified that the body of the letter was in his handwriting, but as 
to the writing on the margin he had some doubts. * If,” said the 
witness, ** the postscript and marginal writing stood alone, I should 
not recognize it as the plaintiff's hand; but seeing it on the letter 
with the other writing, I believe it to be his.” The trial court 
rejected the testimony, so far as the postscript was concerned, and 
this ruling was approved on appeal. ‘*To make the opinion of a 
witness worth anything,” said Black, J., “it must be founded on 
the knowledge of the plaintiff's handwriting. He may believe it 
to be his because others have told him so, or because he has too 
much confidence in the party producing it, to think he would 
attempt to use a false paper, or because of some other circum- 
stances equally immaterial. Whether the paper is to be admitted 
or rejected depends on the ground of the opinion in favor of its 
genuineness. In the case before us, the witness, being shown 
some lines written on the margin of a letter, declared that he be- 
lieved them to have been written by the plaintiff, because they 
were on that paper, and that he would not recognize them as his 
if he had seen them elsewhere. Now, if the genuineness of 
this writing depended on its connection with other writing on the 
same paper, the court and jury did not need the aid of the wit- 
ness, for they were as good judges as he, and could see it just as 
well. But he was called because he knew something which they 
were ignorant of, viz. the handwriting of the party, and that 
was all he could properly speak from. It was his knowledge 
and not his faith that was wanted. He left the matter in a 
worse condition than he found it, for the side that called him. 
When a witness who knows a party’s handwriting is unable to 
form an opinion upon a paper without the aid of a fact which 
ought to have no influence on his judgment, his testimony is 
opposed to its genuineness. If, therefore, it would have been 
right, as it certainly would, to reject the paper in question be- 


1 Mendes Da Costa v. Pym, Peake Add. Cas. 144 (1798). 
2 94 Pa. St. 33 (1855). 
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fore any attempt to prove it, it was doubly right to reject it after 
such a failure as this.” So a witness, having given his opinion 
that a certain signature to a note was genuine, cannot be asked if 
he would take it in the face of the party’s denial that it was his 
handwriting.! 

When a witness has given his opinion as to the genuineness of 
any handwriting, it has sometimes been sought to test his knowl- 
edge by showing him other documents, not otherwise in evidence 
in the cause, and asking him whether or not they were in the 
same handwriting. The propriety of this method of cross-exam- 
ination has been doubted by the English courts. In 1840, in the 
case of Griffiths v. Ivory,? the defendant, being sued on a bill of 
exchange, produced several witnesses acquainted with his hand- 
writing, who testified that the acceptance was not his. The 
plaintiff then proposed to lay a paper, purporting to be signed 
by the defendant, before each of the witnesses, and to ask them 
whether they believed the signature to be the defendant's, in 
order to test their knowledge by their agreement or disagree- 
ment on this point. Denman, C.J., ruled that this could not 
be done unless the paper was properly in evidence in the case for 
another purpose, or unless it was proved by independent evidence 
to have been written by the defendant. In the Queen’s Bench 
the ruling was approved. ‘* We must not allow papers which 
are not evidence in the cause,” said Coleridge, J., “to be let in 
for any purpose whatever. It is said that this was offered merely 
for the purpose of trying the knowledge of the witnesses; but 
the inquiry would not stop there. It would be impossible to 
keep from the jury questions whether this or that paper was or 
was not in fact written by the party.” Lord Denman, on fur- 
ther consideration, withdrew the qualification that he had made 
to the rule at nist prius, viz. that the paper would be admissible 
if proved by independent evidence to have been written by the 
party. “In adding that qualification,” said he, “*I was clearly 
wrong. It would be ludicrous to suppose that a paper may be 
used for the purpose suggested, and that a jury must then be 
told that they cannot look at it to see how far its appearance 
supports the evidence of the witnesses. But if they did look at 
it, all the unlimited multiplicity of questions would come before 
them which we meant to shut out by our ruling in Perry v. 

1 Bank v. Mudgett, 44 N. Y. 514 (1871). 211 Ad. & Ell. 322. 
VOL. III. —N. 8. 42 
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Newton.”? In the Court of Exchequer, one year later,? the son 
of an attesting witness to a bond swore that the signature was 
not his father’s. The plaintiff's counsel then put in his hands 
another paper, not in evidence in the case, and asked him if that 
was his father’s handwriting, to which he replied in the negative. 
Plaintiff's counsel then proceeded to call witnesses to prove that 
this paper had been actually signed by the father in their pres- 
ence. The trial judge refused to admit this evidence, and on 
appeal all the barons of the Exchequer were of opinion that it 
was rightly rejected, as, if admitted, it would have raised a col- 
lateral issue. Again, in Young v. Honner,’ in the same court, 
where the only question was whether the words “ accepted 
Robert Honner” on a bill of exchange were in the defendant’s 
handwriting, a witness for the defendant testified that in his 
opinion they were not, because the defendant always signed his 
name “ R. W. Honner.” The plaintiff's counsel then showed 
him a document signed “ Robert Honner,” which he admitted to 
be genuine, and asked him if he would now persevere in the 
statement that the defendant always signed his name “ R. W. 
Honner.” The document not being in evidence otherwise in the 
cause, the defendant objected to its introduction. Alderson, B., 
after consulting the other barons who were sitting in banc, said 
that the court was unanimously of opinion that the question 
might be put. They did not agree with the decision in Griffiths 
v. Ivory ; but the inconvenience there suggested, viz. that the 
jury would have to try various collateral issues, did not arise 
here, for the witness had himself admitted the document to be 
genuine. Had he, on the other hand, denied its genuineness, 
the evidence could not have been allowed. In this country it 
has been expressly decided in New York and Wisconsin that a 
witness who, from proper knowledge, has testified that a certain 
signature is genuine, cannot be shown other signatures purport- 
ing to be by the same party, and asked whether they are genuine. 
The object of such a question, it is correctly said, is either to get 
before the jury a comparison of handwriting, if the witness 
affirms their genuineness, or to contradict him on a collateral issue 
if he denies it.* But where a plaintiff in a suit on a promissory 

15 Ad. & Ell. 514. 4 Van Wyck v. McIntosh, 14 N. Y.439 

2 Hughes v. Rogers,8 M. & W. 123 (1856); Bank v. Mudgett, 44 N. Y. 520 


(1841). (1871), affirming s. c.45 Barb. 663 (1866) ; 
8 2M. & Rob. 536 (1843). Pierce v. Northey, 4 Wis. 9 (1861). 
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note, in order to prove the defendant’s signature to it, offers evi- 
dence to show that the body of the note is also in his handwriting, 
the defendant may show that neither body nor signature was 
written by him.! To test the capacity of the witness, a part of 
the signature in dispute may be concealed from him, and he may 
be asked in whose handwriting is the part shown him.? Yet in 
another case, where A., being sued on a promissory note by B., 
denied the signature to be his, and proved declarations of B. that 
she could imitate his signature so that he would not discover it 
himself, it was held that B. could not introduce specimens of 
her own handwriting to prove that the note was not forged by 
her? 

And the testimony of one witness to a signature who swears 
he saw the party sign the instrument, and whose credibility is 
not impeached, will not be invalidated by the negative state- 
ments on oath of two witnesses, made after a comparison of the 
disputed writing with others on file in the suit;* nor, it is held 
in Louisiana, can the oath of a party, that a certain signature 
alleged to be his is a forgery, be overcome by the testimony to 
the contrary of witnesses who had never seen the party write or 


even sign his name, but who express their opinion solely from 
its similarity and likeness to signatures of his which they have 


seen. Such evidence, it is very well said, may just as well show 
the accuracy of the counterfeit as the genuineness of the signa- 
ture in dispute. In two cases, verdicts have been set aside as 
against the weight of evidence. In the first, nine witnesses swore 
that a certain signature was a forgery, one that it was genuine, 
and the jury followed the last opinion ;® in the other the jury found 
against the genuineness of a writing where one witness swore 
that it was genuine, and there was no evidence that it was not.’ 


1“ As the plaintiffs introduced testi- 
mony to prove that the body of the note as 
well as the signature was in the defendant’s 
handwriting, and as proof that the former 
was not his writing, was not irrelevant, but 
had some tendency to prove that the signa- 
ture was his, we are all of opinion that he 
was rightly permitted to offer testimony 
that neither was his handwriting. He 
might properly rebut all the evidence from 
which the jury could legally infer that he 
signed the note. The jury were properly 
instructed that the question, whether the 


defendant wrote the body of the note, was 
of no importance, except as it bore on the 
question whether he signed it, and that 
proof that he signed it was sufficient to 
maintain the action.” Metcalf, J.,in Keith 
v. Lathrop, 10 Cush. 457 (1852). 

2 Kirksey v. Kirksey, 41 Ala. 626 (1868). 

8 Keith v. Lothrop, 10 Cush. 457 (1852). 

4 Bell v. Norwood, 7 La. 103 (1834). 

5 Robinson v. Arnet, 15 La. 264 (1840). 

® Bell v. Shields, 19 N. J. L. 95 (1842). 

7 Cook v. Smith, 30 N. J. L. 390 
(1863). 
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In Murphy v. Hagerman,! the defendant’s signature to a promis- 
sory note was alleged to be a forgery. Twelve witnesses tes- 
tified to their knowledge of his handwriting, and gave their 
opinion that the signature to the note was his. Three witnesses, 
one a bank cashier, were of the contrary opinion. In charging 
the jury, Wright, J., said: “* The greatest number of those who 
give you an opinion upon the signature think it that of the de- 
fendant; but counsel claim that the superior skill and oppor- 
tunity of the witnesses for the defendant entitle them to the 
most weight, and particularly that the experience acquired by 
the cashier of the bank enables him to judge with the greatest 
certainty of handwriting. It is true that experience and practice 
in judging of writing, as well as experience and practice in any- 
thing else, will enable a witness more readily to form an opinion 
upon the subject of his experience; but the knowledge is not 
confined to particular stations; any person may acquire it. It 
appears to us involved in no mystery. The same powers of dis- 
crimination and of memory which enable us to distinguish faces 
and the difference between plants and trees is all that is required. 
We know with certainty the faces of our acquaintances, though 
we have not always the power to describe particularly the points 
in the faces of different individuals, or the minute particularities 
of any one. This skill is not limited to a knowledge of the face, 
while all the features or their expression remain as we have been 
accustomed to see them. We know the face, though derange- 
ment has imparted to it a new appearance, or when distorted by 
pain or disfigured by wounds and presented in an entire new 
light. It is the image of the whole face that impresses the mem- 
ory. The same faculties enable us to discriminate among differ- 
ent plants and trees, and to distinguish their varieties, and the 
different species of the same general class. We daily meet those 
who, with a single glance of the eye upon a tree, can tell the 
precise kind of fruit it will bear, and we would implicitly rely 
upon their opinion, although, if questioned, they were unable to 
describe accurately the difference between the several species. 
We judge of writing, as of other things, by its individual char- 
acter asa whole. We must take the opinion of those w.inesses 
altogether, and judge of their testimony as under all the cireum- 


1 Wright, 293 (1833). 
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stances they shall appear entitled to weight, from their oppor- 
tunity of knowing the defendant’s handwriting, and your estimate 
of their skill and judgment. A cashier of a bank is entitled to 
no more credit than any other person of equal skill.” The jury 
found for the plaintiff! Where the genuineness of a receipt is in 
issue, it is error to charge the jury that “if the evidence, al- 
though it preponderated in favor of the receipt being genuine, 
still, if upon a fair and full examination of it their minds were 
left in a state of doubt and uncertainty as to its being genuine, 
they should find in favor of the plaintiff upon that point.” ? 


D. Lawson. 
Sr. Louis, Missouri. 


1 See also Koons v. State, 36 Ohio St. 198 (1880). 
2 Hopper v. Ashley, 15 Ala. 457 (1849). 
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THE SPECIFIC PERFORMANCE OF CONTRACTS FOR THE 
SALE OF SHARES IN CORPORATIONS. 


Tue tendency of courts of equity to extend their jurisdiction to 
enforce the specific performance in the case of contracts for the 
sale of personal property has certainly been productive of some 
uncertainty as to what will be the result of proceedings in a 
given case, unless an authoritative decision on a similar state- 
ment of facts has been rendered by the court in which relief is 
sought. 

The ancient practice of confining the jurisdiction for the most 
part to cases where the contract was for the sale of real estate, 
however much it might be criticised as setting up an arbitrary 
rule for which no satisfactory reason could be given, at least pro- 
duced harmony and uniformity in the decisions, and furnished 
guidance in practice. This limitation, with exceptional jurisdic- 
tion, assumed in cases where the subject of sale was of no general 
value, and was valuable chiefly to the person seeking its delivery 
to himself, and who, unless there were delivery in specie, would 
be without adequate remedy, was generally recognized in the 
early English cases. 

It is stated generally in the books that the practice of decree- 
ing specific performance of contracts for the sale of real estate, 
and of declining to so enforce those for the sale of personal prop- 
erty, arose, not out of the inherent differences between real and 
personal estate, but because an action at law for damages for 
breach of the contract for the sale of real estate did not afford 
adequate relief, while such action did fully compensate when a 
bargain for the sale of personal property was not completed. 

The great increase in wealth, the more intimate and involved 
business and commercial intercourse between individuals and 
communities, the new and divers forms which rights in property 
have taken, long since rendered this doctrine too narrow to meet 
the necessities produced by changed circumstances, and the ex- 
tension of jurisdiction in equity to decree specific performance in 
a great variety of contracts of sale has followed. 


| 
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The extension of the power of the court to enforce contracts 
for the sale of stock in corporations and other securities that are 
bought and sold in the stock markets of the world seems to be a 
step in the direction of general enforcement of contracts to sell 
personal property of every kind. An examination of the author- 
ities shows that specific performance of contracts of this kind is 
decreed by some courts, and denied by others, under almost sim- 
ilar circumstances. 

In the early case,! decided in 1719, the court declines to order 
specific performance of a contract for the sale of £1,000 of South- 
Sea Company stock, saying that there is no difference between 
this £1,000 of stock and any other £1,000, and leave the plain- 
tiff to seek his remedy at law where it can be fully secured. 

In Doloret v. Rothschild,? decided in 1824, without comment- 
ing on Cud v. Rutter, and disregarding its authority, the Vice- 
Chancellor says, that a bill asking specific performance of a 
contract for the sale of Neapolitan stock will lie, because the 
remedy at law may not be efficient, since the defendant may be 
irresponsible, and unable to respond to a judgment for damages. 
In Clark v. Flint,’ where a bill is brought to obtain delivery of a 
ship according to a contract of sale, Mr. Justice Wilde, referring 
to the doctrine that equity will grant relief because the efficiency 
of the legal remedy depends on the solvency of the defendant, 
says, that “the doctrine ought to be laid down with some limita- 
tion,” but approves it if actual insolvency be shown. 

It is entirely true that for this reason there might be a failure 
of justice between the parties; but the general application of the 
rule would extend the exercise of this power of the court to the 
enforcement of all contracts for the sale of personal property, 
even to those for the sale of general merchandise, which all courts 
agree are not so enforceable. 

In Duncuft v. Albrecht, decided in 1841, specific performance 
of an agreement to sell shares in the London and Southampton 
Railroad is decreed ; and the Vice-Chancellor says, that such stock 
is not analogous to government stock, because it is limited in 
amount, and not always to be had in the market. This decision 
has been repeatedly confirmed in England. 


1 Cud v. Rutter, 5 Vin. Ab. 538. 4 12 Sim. 189. 
2 1 Sim. & Stuart, 590. 5 Cheale v. Kenward, 3 De G. & J. 27; 
8 92 Pick. 231. Parish v. Parish, 52 Beavan, 207. 
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In Connecticut, a contract for the sale of bank shares is treated 
like one for the sale of flour, corn, or the public funds, and 
specific performance refused.!. In New Hampshire the same rule 
prevails. 

In Ross v. Union Pacific R. R. Co.,3 Mr. Justice Miller says, 
the rule should be the same, whether railroad shares or govern- 
ment bonds are the subject of the contract, and questions the 
propriety of making the distinction mentioned in the English 
case. This, however, arguendo, as the case turned on other con- 
siderations. 

In Pennsylvania,‘ the court declines to enforce specifically a 
subscription agreeing to take stock in a railroad, and says the 
remedy at law is complete. 

In another case in the same State,® a bill was brought to com- 
pel the transfer of fifteen shares of a national bank. The plain- 
tiff had purchased a large number of the shares, and contracted + 
for the sale to him of the fifteen shares in question, which, secured, 
would give him a majority of the whole number. The court de- 
clines to enforce his contract, and says that a national bank is a 
quasi-public institution, that the note-holders, stockholders, and 
depositors are to be protected, and that those would not be ben- 
efited by the concentration of the majority of the stock in the 
hands of one man; also, that the court is not to use its extraor- 
dinary power to assist in “ miscellaneous stock-jobbing opera- 
tions,” and that the end sought to be obtained by the bill is 
against public policy. Nothing is said about the adequacy of 
legal remedy. If the language of the court means that it will 
decline to enforce a contract for the sale of shares of stock on 
the ground that it is improper to enforce such contracts because 
“ miscellaneous stock-jobbing operations” are unlawful, it is 
placing such contracts on a different level with other contracts 
relating to personal property, and announcing that they are not 
entitled to the consideration of courts of equity. It is difficult 
to see why a capitalist may not lawfully and properly buy all the’ 
shares of any corporation that are purchasable, and why, if his 
purchase of the first lot be enforceable in equity against his 
vendee, his purchase of the last fifteen shares is not equally so, 


1 Cowles v. Whitman, 10 Conn. 120. * Strasburg R. R. v. Echternacht, 21 
2 Eastman v. Plumer, 46 N. H. 464. Penn. 220. 


8 Woolw, C. C. 26, 5 Foll’s Appeal, 91 Penn. 434, 


SALE OF SHARES IN CORPORATIONS. 609 


though the effect of securing them be to make him the owner of 
a majority of the whole stock. 

The court, in this case, assumed that the note-holders, deposi- 
tors, and stockholders would be injuriously affected by a concen- 
tration of a majority of the stock in one man’s hands, and that, 
therefore, it would be against public policy to allow the bill. It 
is not clear what is the purport of the phrase * miscellaneous 
stock-jobbing operations.” But it is evidently intended by it 
to condemn the transaction in some way, though the facts show 
that the vendee (and appellant) was the actual owner of the 
shares, and made a contract for their sale binding at law, which 
ought to relieve the transaction from the imputation of being 
one of stock gambling, when the vendee is not the owner of the 
shares at the time of sale, and the real transaction is simply a 
wager on the future price. The fact that the result of decreeing 
specific performance is to place one party in control of a majority 
of the shares of a corporation, alone does not appear a sufficient 
reason for denying the relief asked for in the bill. 

The other shares may be owned or controlled by an adverse 
interest which opposes the plaintiff's proceedings, and the direct 
result of the court’s inaction would be to give this interest the 
control instead of the plaintiff, who has been more diligent, and 
purchased the balance of power. The court is deciding vir- 
tually who shall control, whether it allows or denies the plain- 
tiffs bill. A petition for a writ of mandamus is filed after a 
disputed election of officers in a parish where the parties were 
almost evenly divided, and the case turns on the legality of a single 
vote cast. It could not be claimed that the court should decline 
to act on the ground that it is against public policy to assist one 
set of electors in controlling a corporation, if it be shown that 
their candidates were rightfully chosen. 

In Baldwin v. Commonwealth, specific performance is enforced 
when the State authorities sold shares in a turnpike in accord- 
ance with authority conferred by the legislature. 

In Leach v. Fobes,? specific performance is decreed of an agree- 
ment of compromise which provided for the transfer of shares in 
a corporation, and for the conveyance of real estate. The court 
says that it will not undertake to decide whether a suit in equity 
can be supported for the sole purpose of enforcing a contract for 


1 11 Bush (Ky.), 417. 2 11 Gray, 506. 
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the sale of shares in a corporation ; but that, as the court will give 
relief for that part of the agreement which relates to the convey- 
ance of real estate, it will also entertain jurisdiction of the whole 
agreement. 

Todd v. Taft! is cited in some of the text-books as following 
the doctrine of Duncuft v. Albrecht, in holding that contracts for 
the sale of stock are to be specifically enforced in the same man- 
ner as those for the sale of real estate. An examination of the 
case shows that such statement is not exact. A Dill in equity 
was brought for specific performance of this agreement. 


“ Received of A. B. his note for $5,200,459, dollars six months from 
date, for which I agree to transfer and deliver to said A. B. or his order 
fifty shares of the Providence and Worcester Railroad stock, upon the con- 
dition that said note is paid at maturity, without grace, and I am to have 
dividends upon said stock and deduct same from note at maturity, said 
A. B. to have full power to vote upon said stock.” 


(Signed) “R. T.” 


It appeared in evidence that the parties had met before the 
maturity of the note, and that the plaintiff asked the defendant if 
he would renew the note, and spoke of it as maturing on the first 
and fourth of the month, by mistake, supposing that he was 
entitled to days of grace; that telegrams and letters were ex- 
changed which resulted in the plaintiff's calling on the defend- 
ant on the fourth of the month and demanding the transfer of 
the stock ; also, that the stock was worth $1,200 more than when 
the contract was made. The defendant declined to accept the 
money and transfer the stock. In the opinion the court says 
that the contract was an executory one by A. B. to convey the 
stock upon certain conditions; but that, practically, as regards 
the rights of the plaintiff, it created all the liability to make pay- 
ment that would have attended a purchase and transfer of the 
stock. And, further, “ In the view we take of this case, it is to 
be dealt with in equity much like the case of a sale of stock, ab- 
solute on its face, but in fact designed to secure the payment of 
a certain sum of money upon a future day certain, when a bond 
or other proper writing is given by the vendee, undertaking to 
transfer the shares to the debtor upon payment at the day named 
of the sum stated. It is so for the reason already stated, that 


1 7 Allen, 371. 
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Farnum had become the debtor of Taft for the balance of the 
purchase-money.' It seems, therefore, to be a proper case for 
relief from forfeiture of a right, occasioned by want of exact per- 
formance by the party on the day stipulated in the agreement, if 
there exist such ground for relief as entitles the party to the aid 
of a court of equity.” The court finds that the evidence showed 
a neglect on the part of the defendant to inform the plaintiff of 
the precise day of payment and acquiescence in the plaintiff's 
error as to the day, and decrees specific performance. 

It is to be noticed that nothing is said in the opinion of the 
authority of Duncuft v. Albrecht and the English cases following 
it, or of the jurisdiction of courts of equity to enforce specifically 
simple contracts for the sale of stock ; a singular omission, cer- 
tainly, if the court were passing upon a doubtful question, and 
one hitherto never decided in this State. 

The decision seems to be put fairly by the court on the ground 
that it was “‘a proper case for relief from forfeiture of a right 
occasioned by want of exact performance.” And, as the con- 
clusion must have been the same had the subject of sale in the 
agreement been ten bales of cotton or a cargo of flour, it does 
not seem to be correct to cite the case as a decision of the Mas- 
sachusetts court, that contracts for the sale of stock are to be 
enforced as of course. 

It is not to be expected, perhaps, that the various decisions 
shall be found to state a uniform principle which is to be appli- 
cable in all like cases, since, although the equitable discretion 
which is exercised in determining each case is a sound discre- 
tion governed by precedents and authorities, the different cir- 
cumstances attending each case are sufficient in many instances 
to explain the conclusion reached. 

In Duncuft v. Albrecht the issue was clearly defined and sim- 
ple, and the decision was reached that contracts for the sale of 
stock in corporations were enforceable because the plaintiff had 
not a complete remedy at law. There was no evidence in the 
case that the shares could not be had in the market, or that there 
was any difficulty in ascertaining their exact value so that a jury 
could assess damages for the broken contract at law; either of 
which circumstances existing might be good ground for decree- 
ing specific performance and delivery. Are the reasons given 


1 Jones v. Robbins, 29 Maine, 351. 
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for that decision applicable in this country, where the shares bar- 
gained for are sold daily, and pass from hand to hand with ag 
little formality as accompanies the ‘transfer of a promissory note ? 

The shares of most of our railways, banks, and the large man- 
ufacturing companies are the subject of daily sale at the stock 
exchanges of New York and other cities, and their price quoted 
with the same frequency as that of English consols or United 
States bonds. One hundred or one thousand shares of the West- 
ern Union Telegraph Company, or of the Union Pacific Railroad, 
for example, are ordinarily quite as readily obtained as $100,000 
U.S. 4's; and any lot of those amounts answer the requirements 
of a contract for their sale as well as the lot owned by the vendee. 
Indeed, it can hardly be said of some of our stocks, as it was by 
the Vice-Chancellor in the case before him, that they are limited 
in amount. The reasons given in Duncuft v. Albrecht for de- 
creeing specific performance seem to exist in almost all conceiy- 
able cases where personal property is the subject of the contract ; 
the kind of property is limited in amount, and may not be always 
obtainable in the market. And, unless courts of equity are to 
take the ground that natural justice requires the enforcement by 
them of all valid contracts, the doctrine of Duncuft v. Albrecht, 
if applied here to contracts for the sale of securities which are 
frequently quoted and sold, seems to be anomalous, and to extend 
jurisdiction to cases where there is full and complete remedy to 
be had at law. 


A. G. BULLOCK. 
Worcester, Massachusetts. 
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Bates’s Pleading, Parties, and Forms under the Code. Vol. II. Cincinnati, O.: 
. Robert Clarke & Co., Publishers. 


Tue second volume of Bates’s “‘ Pleading, Parties, and Forms under the Code,” 
which has just been published, justifies the expectation of the legal fraternity as 
to the merits of the work as a whole. 

Mr. Bates’s experience as a law writer has enabled him to publish a book which 
will be even more popular than his previous productions. His ‘‘ Ohio Digest,” 
valuable as it has been, had but a local circulation, and though its compilation 
called for ability of more than a mechanical order, there was scarcely afforded an 
opportunity for displaying that kind of knowledge with which the author seems 
to be most familiar. His ‘‘ Digest of Insurance Decisions,” published in 1873, 
was a valuable addition to the legal literature upon that subject, in the com- 
pilation of which much industry and good judgment were exhibited. But 
neither of them will be as useful to the daily practitioner of the code States as 
the present work, nor give him the reputation as a legal author which he has so 
justly earned. 

It would be unfair to disparage the efforts of others in this difficult field of 
professional labor, but it may be said that the writer has found none of the works 
which have hitherto been published upon the subject of code pleading, with the 
exception of Pomeroy and Bliss, of much intrinsic value. 

They have been either too verbose or too inaccurate for use. Their effect has . 
been to mislead the code pleader, and give to others a mistaken notion of the code 
system. Such works remind us of a criticism ouce passed upon a poem, when 
it was said that the author’s writing bore the same relation to poetry that a 
Turkey carpet bore to a picture: that there were colors in a Turkey carpet out 
of which a picture might be made, and there were words in the author’s verses 
out of which, when skilfully arranged and properly combined, a good poem had 
been and still might be written. 

There will come a time, we hope, when the public will cease to be inflicted with 
works of the Turkey-carpet order; but so long as good and bad productions meet 
with the sane indiscriminate and senseless commendation, that time, we appre- 
hend, will be far distant. When a legal work has no merits, the author might as 
well be told so in the beginning; and if it is really valuable, he should be 
encouraged to go on. It seems to us that that has been the aim of this Review. 
We may be mistaken in our judgment, but we believe we are sincere in our con- 
victions, and if by doing so we can save the members of our profession from a 
useless expenditure, or tell them what will be a valuable addition to their 
libraries, we think we shall have rendered them a good service. 

To return to the subject: the second volume finishes the subject of Petitions in 
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Actions and Proceedings, and begins with general remarks on the subject of 
Auswers; then follow Defences and Answers arranged alphabetically, Counter- 
claim and Set-off, Replies, Demurrers, Motions, Service by Publication, Partition 


ap 
and Dower, and Appeals and Errors. There does not appear to be such a variety ho 
of forms for answers as there are for petitions. This is no doubt owing to the pr 
lack of authorities to support them. Most of the books slight this branch of 
pleadings. Besides, the great bulk of answers are general denials, and as these bi 
form the most important part of defendants’ pleadings, particularly where affir- 
mative matter is used in defence, more attention has been devoted to their treat- I 


ment. The author tells us, p. 864, “‘ Where a denial is general, it should be not 
simply of ‘all,’ but of ‘each and all,’ or ‘each and every,’ of the allegations 
referred to. Lewis v. Coulter, 10 Ohio St. 451; Ingle v. Jones, 43 Iowa, 286; 
Matteson v. Ellsworth, 28 Wis. 254.” 

‘* Contra, as not specific enough [authorities], nor that ‘no allegation of the 
petition is true.’ Heyer v. Beatty, 76 N. C. 28.” And further, ‘ But a denial 
of ‘all the material allegations’ of the petition is, under the liberal construction 
of the code, good on demurrer, but on motion could have been required to be made 
more certain and specific. A pleader should not be allowed by the use of the 
qualifying word ‘ material’ to assume to himself the determination of what facts 
are material, and thus render a conviction for perjury on a wilfully false verifica- 
tion difficult or impossible. Lewis v. Coulter, 10 Ohio St. 451. It is bad as 
a mere legal conclusion, and leaves room for mistake as to what is intended. 
Dodge v. Chandler, 13 Minn. 114; Montour v. Purdy, 11 Minn. 384.” 

‘“‘ Contra, that a denial of every material allegation is sufficient: the word 
‘material’ does not vitiate, for such only need be denied. Miller v. Brumbaugh, 
7 Kan. 343.” 

It would be useless to select quotations from a volume like this. There are 
many good points throughout, and it would be difficult to choose single ones 
without omitting others equally important. 

The subjects of counterclaim and set-off, always interesting to code pleaders, is 
separately treated of here (pp. 928-945). The author leaves to Pomeroy and 
Bliss the theoretical treatment of those subjects, and contents himself with a 
clear statement of their practical bearing on the code system, and a collection 
of the most important cases under them. The distinction between these two 
modes of defence is not always clear to the beginner; sometimes puzzling to 
practitioners. This is not a matter of wonder, when the author says, ‘In 
examining authorities outside of this book, it is to be noted that the word ‘ set- 
off’ is used but in a few States, notably Arkansas, Indiana, Kansas, Kentucky, 
Nebraska, and Ohio ; but the section on set-off, in the same or similar language as 
in those States, is in use as a subdivision of the head of counterclaim, and is 
called counterclaim, so that this term generally includes both subjects ;” and 
cites the section of the New York statute as an instance; but “ In the citations 
herein set forth, however, where the subdivision of counterclaim corresponding 
to set-off is the subject of decision, the word ‘ set-off’ has been invariably sub- 
stituted.” 

The Table of Cases is neatly arranged and carefully verified. This covers 
nearly ninety pages, and cites some eight thousand authorities. The Index, 
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which concludes the volume, is worthy of all praise. It appears to be complete © 
in every respect, and the type-work is especially admirable. The general 
appearance of this volume is in every way superior to the first, and it is to be 
hoped that the next edition will bring out as finished a work as a whole as the 
present volume. 

It is dedicated to the author’s uncle, the Hon. George Hoadley, one of the most 
brilliant advocates of the American bar. 


Reissued Patents ; Comments on the Decision of the United States Supreme 
Court in the case of Miller v. The Bridgeport Brass Company. Practical 
Effects of the Decision, and its Warning to Inventors. H. Howson, Sen. 
Philadelphia. 

Tue title of this book indicates its seope and object. It deals with certain 
aspects of the questions relating to reissued letters-patent, which have been so 
thoroughly discussed in recent numbers of The American Law Review. 

The author is a well known and experienced patent solicitor. He does not 
write for lawyers, and his work is not calculated to assist lawyers to a better 
comprehension of the principles of law established or resuscitated by the Supreme 
Court in their recent decisions, or of the way in which those principles are to be 
applied in practice. 

The purpose of the book seems to be to call renewed attention to the fact that 
many valuable inventions are sacrificed through the incompetence and dishonesty 
of patent solicitors, and to warn inventors to be more careful in their selection of 
those whom they employ for the difficult and delicate work of preparing their 
applications and carrying them through the Patent Office. 

It is undoubtedly true that many, perhaps most, of the reissues that have been 
granted during the past forty years have been sought for the purpose of correct- 
ing errors or insufficiencies in the original, that were due in great part to careless- 
ness, ignorance, and want of honesty on the part of the solicitor who prepared 
the original application. 

As relief by reissue in such cases is no longer possible, defects of this sort 
will hereafter be incurable. Care in the selection of a solicitor is therefore of 
even greater consequence than ever before. 

It is well known to lawyers who make a specialty of patent causes, and to all 
who are familiar with such matters, that a large number of so-called patent 
solicitors are untrustworthy. Many of them have had no preliminary training. 
Many have no higher idea of their duty to their client than to make it their 
object to get for him a patent of some sort in the least possible time, instead of 
working to secure the full invention of the applicant, even if time and labor are 
required to satisfy the Patent Office as to the exact claim to which he is entitled. 
Many more have not the necessary ability. These men would soon find their 
level in any other profession, but by extensive advertising they are often able to 
get far more business as patent solicitors than they deserve, and the loss to their 
patrons and the community is proportionately great. 

Mr. Howson’s book will accomplish a very useful purpose, if it reaches the 
portion of the community for whom it is intended, and induces ineritorious 
inventors to require other assurances of a solicitor’s capacity than his advertise- 
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ments in a country newspaper, or his own story as to his influence in the Patent 
Office and his success in prosecuting applications. 


Le Droit de la Guerre et les Précurseurs de Grotius. Par Ernest Nys, Docteur 
en Droit et en Science, Politiques et Administratives. Bruxelles et Leipzig: 
Librairie Européenne, C. Muquardt, Merzbach et Falk, éditeurs. Londres et 
New York: Triibner & Co. Paris: Durand et Pedone Lauriel. 1882, 
Tuis is a well written and interesting sketch of the gradual development 

during the Middle Ages of one of the most important doctrines of international 
law; viz., the rules relating to war. The principal object of the author is to 
show that though the work of Grotius for the first time gave a systematic view 
of this doctrine, yet a great many of his ideas may be found in a more or less 
rudimentary state in the works of his predecessors, whose books for the greater 
part were not consulted by him, owing to the particular circumstances under 
which the work ‘* De Jure Belli et Pacis” was written. 

Some of the more important questions treated are the nature of war in the 
Middle Ages, and the different modes by which it was sought to prevent it, 
the reasons which were held to justify it, and the rights of neutrals. A very 
interesting part of the book is that in which M. Nys gives us the opinions of 
the old authors on the right of Christians to wage war against Infidels and 
Jews, because it clearly illustrates how, even in the darkest time of the Middle 
Ages, the ideas of justice and tolerance found eloquent defenders. To give an 
instance: an author writing in the fourteenth century, treating of the question 
whether the mere fact of infidelity is a sufficient cause for war, expressly denies 
it. ‘The Pope caunot punish the Saracens and Jews for acting against the 
doctrine of the Gospel. For no man must be compelled in matters of faith.” 
And where it is objected that the Jews at least show by their acts that they are 
the eternal enemies of the Christians, he concedes the fact, but denies that it is a 
sufficient motive for persecuting them. ‘ For if the Jews behave ill towards us, 
we have not acted exactly in a very friendly way towards them.” Even in our 


enlightened nineteenth century, the words of the old monk have not ceased to be 
applicable. 
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Essays in Jurisprudence and Ethics. By Frederick Pollock, M. A., LL. D., late Fellow 
of Trinity College, Cambridge. London: Macmillan & Co. 1882. 

Leading Cases Simplified. A Collection of the Leading Cases of the Common Law. 
By John D. Lawson. St. Louis: F. H. Thomas & Co. 1882. 

Reports of the Decisions of the Appellate Courts of the State of Illinois. By James B. 
Bradwell. Volume X. Containing all the remaining opinions of the first, second, 
third, and fourth districts, up to the twenty-fifth day of May, 1882. Chicago: 
Chicago Legal News Company. 1882. 

Noted French Trials. Impostors and Adventurers. By Horace W. Fuller, of the 

Suffolk Bar. Boston: Soule & Bugbee. 1882. 
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Negligence and Collision in Horse-racing. — ‘‘ A somewhat novel action, 
and interesting at this season, is that of McKay v. Irvine, in the United States 
Cireuit Court for the Northern District of Illinois, recently decided (13 Rep. 
387). The owner of a thoroughbred which was killed in racing, in consequence 
of what in admiralty would be called a collision, but in this turf case was called 
a foul, sued the owner of the competing mare, which had been, as plaintiff 
alleged, foully ridden against plaintiff's horse. 

“ Judge Blodgett, in charging the jury, applied the familiar rules of negligence 
and burden of proof, with some special applications. He said that each rider is 
bound, as far as possible, to keep his horse from fouling with another, but he 
could hardly imagine a case where there would be liability for negligence except 
where the rider was incompetent. The foul complained of in this case was 
charged to have consisted in an attempt on the part of the rider of the Belle of 
Nelson to take the track ahead of Wolverton before his mare was far enough 
ahead of Wolverton to enable her to draw in front of him without collision. If 
a jockey attempts to take the track ahead of another horse before his horse is a 
clear length ahead of the other, he runs great risk of colliding with the other 
horse, and if he does so collide, or if he crowds the other horse so as to impede 
him, or compel his jockey to hold him in or change his course for the purpose 
of avoiding a collision, it would be unfair, and, therefore, would be foul riding ; 
but there may be a case where there is a clear space between the horses suffi- 
cient to justify the foremost one in attempting to take the track, and yet at the 
moment the jockey of the foremost horse attempts the mancenvre, the rear horse 
may be pushed, or rushed suddenly up, in which event a collision may occur 


by the act of the rider of the rear horse.” — The Daily Register, New York, 
N. Y., June 14, 1882. 


Bill for an Account by one not a Partner. — In Channon v. Stewart, the 
Supreme Court, Illinois (Chicago Legal News, vol. xiv. p. 427), adds another 
to the very few authorities to the effect that an employé of a firm engaged for 
a compensation amouuting to a certain share of the net profits can, although 
not a partner, maintain a bill for an account. This is, perhaps, a modern exten- 
sion of the old rule, which has been opposed by some who could not reconcile 
the rule of the books, that the right to an account is a test of partnership. 


That test, although included with other tests by writers of high authority, is 
VOL. 111. —N. 8. 43 
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not very consistent with settled principles upon which the right to an accounting 
is determined; and the decision of the Illinois court accords, doubtless, with 
justice. There are many cases in which an agreement to pay a percentage— 
as, for instance, between author and publisher, patentee and manufacturer, and 
the like — may entitle one who is not a partner to an accounting, and there 
seems no reason why employés who are to be paid by a percentage should 
not, unless their contract calls for a different rule, be entitled to apply to the 
court for an accounting, at least if a fair account or access to the books, such 


as is usually rendered, be refused.” — The Daily Register, New York, N. Y., 
June 14, 1882. 


The American Bar Association, as we are informed, will hold its fifth 


annual meeting at Saratoga Springs, New York, on the 8th, 9th, 10th, and 11th 
August, current. 


CORRESPONDENCE. 


The Reissue of Patents. 


I HAVE read with much interest the papers of Mr. Rowland Cox, Mr. Bald- 
win, and Mr. Hosea on the question of reissued patents; but being, by my own 
and my clients’ interests, inclined to the extreme position which the Supreme 
Court has finally taken, I disagree with all of them, in fully approving this 
position, and in expressing my hope that Congress will not disturb the clear 
state or frame of the law on this long-mooted subject. I had the honor, on the 
2d of March, to submit, on the part of the appellees, the case of Gideon Bantz 
v. D. Prantz & Sons, from the Kentucky District; and so little doubt was 
entertained by the judges, that, on the 20th of the same month already, Mr. 
Justice Woods delivered the unanimous opinion of the court, which, in the 
language of Mr. Rowland Cox, has taken ‘the court fairly across the line.” 
What, in the case of Miller against the Bridgeport Brass Company, was, or 
might be taken as, the mere dictum of the judge who happened to deliver the 
opinion, is now taken up by another member of the court, and made the very 
corner-stone of his decision. Says Mr. Justice Woods: “In this case the original 
patent bore date June 22, 1858. The reissue bore date Feb. 6, 1872, more than 
thirteen years and six months after the date of the original patent, and less than 
five months before its expiration. [Note, the patent was extended.] If the speci- 
fication in the original patent was defective or insufficient in claiming a com- 
bination of several devices, instead of making a distinct claim for every device 
which entered the combination, the fact was instantly discernible, even to an 
unpractised eye, as soon as the patent was read. Therefore, as said by Mr. 
Justice Bradley in delivering the opinion of the court in a similar case, Miller 
v. The Bridgeport Brass Company, decided at the present term, if any correction 
was desired, it should have been applied for immediately ; the right to have the 
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correction made was abandoned and lost by unreasonable delay. The case re- 
ferred to is apposite and is conclusive of this.” 

I am well aware that ninety-nine out of every one hundred reissues are taken 
for no other purpose than to broaden the claim, and that thus this decision will at 
one fell swoop throw ninety-nine out of every one hundred reissued patents into 
the waste-basket or grate-fire. But the blow did not come without previous 
warning. Ina short and sharp opinion, delivered seventeen years ago by the 
late Mr. Justice Grier, in the case of Case r. Brown, 2 Wall. 320, we find these 
words of warning: ‘‘ The plaintiff's original patent limited his claim very properly 
to the particular devices and combination of parts which constituted his improved 
machine. But as this claim was not broad enough to cover the improvement 
described in defendant’s patent, the plaintiff surrendered his, and had it reissued 
with a more expanded claim. . . . It is not necessary again to expose the fal- 
lacy of the arguments by which these attempts are sought to be supported, 
though we cannot hinder their repetition.” 

If after 1865, with these words staring him in the face, any one surrendered 
his patent, and got it reissued with an ‘ expanded claim,” he has only his own 
greed and folly to blame. For some reason that I cannot fathom, this precedent 
of Case v. Brown is not mentioned by any of the learned gentlemen who have 
been discussing this subject in The American Law Review. Was the opinion too 
short, or was Mr. Justice Grier not a sufficiently eminent judge? It seems to me 
that the very indignant shortness of the opinion gives it greater force: it shows 
that the Supreme Court was sick and tired of this class of reissued patents, and 
did not wish to give any color to them by entering into a patient discussion of 
their merits. 

I must admit, however, that the majority of the court, overruling the conser- 
vative and sturdy protest of Mr. Justice Clifford, lost all that had been for con- 
sistency by the cutting sentences of Case v. Brown, in the “‘ Corn-Planter Cases,” 
that are reported under that heading in 23d Wallace. These, also, are not 
mentioned by any of the gentlemen who precede me in this discussion. But 
what has been lost is now fully regained. 

The philosophy of Judge Grier, and of the latest decisions, is to my mind very 
clear. It is well known that in all important patents, now for more than thirty 
years, the narrowness of a claim is not the result of an oversight in the inventor 
or his patent solicitors, but is simply the outcome of the decision of the Patent 
Office, which, after examining the application and searching through older patents, 
comes to the conclusion, what is new and what is old, and what therefore may, 
- and what may not, be included in the claim. If the examiner refuses to allow 
the claim which is submitted with the specifications, the applicant can appeal 
higher and higher up for the allowance of the claim in all its breadth, just as 
much as if his application had been rejected altogether. Now, if instead of doing 
so the inventor accepts his patent with the narrow claim, or if he unsuccessfully 
appeals to the highest authority in the Patent Office, and cannot get the narrow 
claim expanded, and by necessity he takes the best that he can get, he cannot 
with any truth assert that his patent is ‘‘ inoperative and void,” from anybody's 
“inadvertence, accident, or mistake.” In such a case, the proposition to surren- 
der the old letters for new is simply an appeal from the Commissioner of Patents 


620 REVIEW OF THE MONTH. 


of one year to the Commissioner of Patents of another. Congress in its wisdom 
may hereafter authorize such a proceeding; and if it does so, it will doubtless, or 
at least it should, surround the proceedings with such safeguards as those with 
which an application for extensions are now hedged in; but as long as Congress 
has not enacted such a law, the Patent Office ought not to usurp a jurisdiction 
which the law confers upon it. It ought not, on the pretence of relieving 
against the inadvertence or mistake of an inventor, sit in appeal upon the solemn 
determinations of a previous commissioner; and if under the natural impulse 
that impels all men in power, ampliare jurisdictionem, the courts of the United 
States ought to set down their foot upon it; and if they do it consistently and 
promptly, they will soon break up the practice which Mr. Justice Grier lamented 
and reproved seventeen years ago. 


Louis N. Demsirz. 
Lovuisvitte, Kentucky, May 1, 1882. 


NOTES OF EXCHANGES. 


The Virginia Law Journal, June, 1882. 

Limitations. — Virginia Statute of Limitations with Regard to Retail 
Store Accounts, by O. G. Clay, Jr., contends that this statute, which requires 
* an action for any articles charged in any store account” to be brought within 


two years, applies ouly to retail accounts, and to cases where there has been no 
express promise to pay. 


Chicago Legal News, Chicago, Tll., June 10, 1882. 
Constitutional Law.-— Decisions of State Courts construing State 
Constitution binding upon Federal Courts. —The Amoskeag National 


Bank v. Supervisors of Kendall County. Supreme Court of the United 
States. October Term, 1831. 


Corporations. — Capital Stock may be paid for with property, is quasi- 
negotiable, and, except as against purchasers of it, bona fide and for value, 
creditors can follow and subject it to the payment of their claims. Daniel R. 
Brandt v. John F. Ehlen. Supreme Court of Maryland. 


The American Law Magazine, May, 1882. 


What constitutes a Valid De>laration of Trust, sd Guy C. H. Corliss, 
reviews American cases. 


The Ohio Law Journal, Columbus, Ohio, June 8, 1882. 

Constitutional Law. — Liquor Law. — License.— The Supreme Court of 
Ohio has decided the ‘‘ Pond Law” unconstitutional in the reeent case of the 
State ex rel. Roth v. Frederick Hipp, Probate Judge of Crawford County, and 
Same v. William Riblet, County Treasurer of Crawford County. The ‘“ Pond 
Law ” required every person engaged in the traffic in intoxicating liquors to pay 
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a specified sum of money annually and execute a bond; and further provided 
that “‘ every person who shall engage or continue in such traffic, without having 
executed the bond, . . . or after his bond shall have been adjudged forfeited, 

. shall be deémed guilty of a misdemeanor.” 79 Ohio Laws, 66. This 
law the court held unconstitutional, on the ground that it was in effect a license, 
and therefore within the inhibition of the section of the Constitution which pro- 
vides that “‘ no license to trattic in intoxicating liquors shall hereafter be granted 
in this State.” Schedule, sec. 18 Const. Ohio. Johnson, J., delivered a dis- 
senting opinion. All of the other judges concurred with the Chief Justice 
(Okey) in pronouncing the law unconstitutional. 


The Central Law Journal, St. Louis, Mo., June 2, 1882. 
License. — City Licenses, by A. J. Donner, cites a number of recent cases. 


Ibid., June 7, 1882. 
Sale. — Defrauded Vendors of Chattels, by James P. Oliver. 


Criminal Law. — Evidence. — A Reasonable Doubt, by Addison G. Me- 
Kean, while admitting the impossibility of defining the term, makes the some- 
what guarded statement that ‘ the definition given by Chief Justice Shaw has 
been alinost universally accepted as being less liable to confuse the jury than 
some of the others.” 


The Western Jurist, Des Moines, Iowa, May, 1882. 

Negligence and Mismanagement of a Party’s own Counsel as Ground 
for a New Trial. —This is a commentary on the relation existing between law- 
yer and client, suggested by the recent decision in The State v. Jones, St. Louis, 
Mo., Court of Appeals, in which case it was held that where a prisoner was 
convicted of a capital crime, and the record showed that he could not have been 
worse defended if he had been defended by an idiot or lunatic, and that, in con- 
sequence of the ignorance of his attorney, he had suffered a deprivation of a 
substantial right, he was entitled to a new trial. 


The Solicitors’ Journal and Reporter, London, May 27, 1882. 
Will. — Direction to Trustee to employ a Particular Solicitor takes 
exception to the decision of Foster v. Elsley, 30 W. R. 596. 


The Irish Crime Bill shows that the present act is to a very large extent a 
repetition of former enactments, the chief novelties being the “ anti-boycotting 
clauses.” These provide punishment for “ intimidation,” for “rioting,” for, 
“ within six months after execution of a writ of possession of any house or land, 
taking possession of such house or land without the consent of the owner,” and 
for membership in an “ unlawful association.” An ‘ unlawful association” is 
defined as “an association formed for earrying on operations (a) for the com- 
mission of crimes, or (b) for encouraging or aiding persons to commit crimes ;” 
“crimes” including “‘ any offence against this act.” The clauses empowering 
the Lord Lieutenant to issue a special commission to any three judges to try 
certain crimes without the assistance of a jury, though not without precedent, 
go beyond the prior enactments in pari materia. 
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Ibid., June 3, 1882. 
Judge. — Interest disqualifying for Judicial Functions. 


Journal du Droit International Privé et de la Jurisprudence Comparée, 
Fondé et publié par M. Edouard Clunet. Paris: Marchal, Billard, et Cie, 27 
Place Dauphine. 

This is an interesting number. In the leading article — “ La doctrine ang- 
laise en matiére du droit international privé — Mr. Westlake gives a synopsis 
of the second half of his work on Private International Law. The second 
article, by Herr Keyssner, of Berlin, discusses the execution of foreign judg- 
ments in Germany. M. Bouchere furnishes a sketch of the power of foreign 
corporations to act in France and assert their rights in French courts ; and the 
editor has an article on ‘ La saisie-arrést [attachment] practiquée en France par 
un étranger sur un Frangais.” As usual with this journal, there are many 
interesting notes in this number, which contains, moreover, a specially valuable 
summary of the books and articles relating to private international law pub- 
lished in Europe and America during the years 1880 and Is81. 


The Bankers’ Magazine, New York, N. Y., June, 1882. 

A New Mode of trying Revenue Cases, by Benjamin Homans. Senator 
Sherman having introduced into the Senate a bill looking toward the transfer 
of revenue appeal cases to the Court of Claims, Judge Richardson of that court 
has written a letter giving cogent reasons for the change, and this letter is 
here printed entire. The strong disposition of the judges of that court to con- 


sider the convenience of litigants in all their methods appears with a very satis- 
factory emphasis. 


The Albany Law Journal, Albany, N. Y., May 13, 1882. 

Sale of Intoxicating Liquor by Druggist.— Evidence. — Rules Relat- 
ing to Opinion Evidence, by John D. Lawson, cites a large number of 
cases. 


Ibid., May 20, 1882. 
Contract. — Rescission of Contract.— When warranted by Act of 
God or Accident. — Dower Rights and Partition Sales, by C. W. S. 


Thid., May 27, 1882. 

Among the “‘ Current Topics” in this number the editor has an interesting 
note on the recent case of Jones v. George (Texas Supreme Court), where it 
was held that the doctrine of caveat emptor does not apply to a sale of drugs by 
a druggist. 


‘Wagers on Horse-races cites a number of American cases. 


Ibid., June 3, 1882. 
Writ and Process. — Immunity of Witness from Process, L, continued 
(I1.) in the number for June 10. 
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Ibvid., June 10, 1882. 
Insurance. — Policies of Insurance on Personal Property “contained 
in,” &c., construed, by W. H. Whittaker. 


This number contains the case of Head v. Hargrave, interesting to all attor- 
neys, the principle decided being that in an action for legal services the opinions 
of attorneys as to their value are not to preclude the jury from exercising their 
“own knowledge and ideas” on the subject. The judgment of witnesses is 
not, as a matter of law, to be accepted by the jury in place of their own. 


Among the advertisements in this journal is one in which certain parties offer 
to furnish briefs to lawyers in any State in the Union. 


Journal of Jurisprudence and Scottish Law Magazine. 

Scots Law. — The most interesting paper in the May number of this journal 
is the first one, in which Professor Mackay sketches the history of Scots law for 
the century, 1682-1722. The first half of this period was a time of settlement 
consequent upon the Union. The effect of the changes required, or at all events 
made, was very great. ‘ A certain amount of English law,” Professor Mackay 
says, ‘‘ being introduced into the practice of two Scottish courts, and Scottish 
cases being appealed to the House of Lords, Scottish lawyers and judges could 
not treat English law as a wholly foreign system, though they sometimes un- 
wisely pretended to do so.” Again, while “the personal services of the feudal 
vassals . . . were abolished or commuted for money payments, . . . the heri- 
table rights of jurisdiction, which in Scotland, as on the continent of Europe, 
had existed to an extent unknown in England, were still preserved.” 


Imprisonment. — The Civil Imprisonment (Scotland) Bill, 1882, an act 
for the abolition, within certain limits, of imprisonment for debt in Scotland. 


Bail. — Anomalies in the Law of Bail. 
Bonds. — Improbative Bonds of Cash Credit. 


Law Graduation has an elaborate scheme. 


The Law Journal, London, May 20, 1882. 

Will. — Acknowledgment and Attestation of Wills discusses Blake 
v. Blake, L. J. Rep., May, 1882. The testatrix signed the will before the 
witnesses came in, and hid her signature under a piece of blotting-paper. Ex- 
ecution held irregular, and not even good as an acknowledgment of the signa- 
ture, overruling Beckett v. Howe, 39 L. J. Rep. P. & M. 1. The article 
concludes: “‘ The acknowledgment will not be sufficient unless witnesses can 
see the signature, and unless the testator says, ‘this is my signature’ or ‘ my 
will.’ Testators would better not resort to an acknowledgment at all, but sign 
in the presence of the witnesses in the ordinary way.” 


Contract. — Personal Injuries. — Held, in a county court, that no man has 
legal power to bind his representatives by contracting himself out of Lord 
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Campbell’s Act. The widow of a workman in Lord Dadley’s collieries reeoy- 


ered damages, despite the acceptance of “conditions of employment” by the 
deceased. 


Ibid., June 3, 1882. 


Husband and Wife.— Marriage Settlement discusses Williams v. Mer- 
cier, where the Court of Appeal decided that jewelry given the wife upon her 
marriage beeame her separate property under a settlement which applied to 
jewels, &c., “to which the wife, or the husband in her right, at any time during 
coverture, should become entitled.” 


Action. — Surviving Causes of Action. — Article discusses Kirk v. Todd, 
L. J. Rep. for June, and the maxim actio personalis moritur cum persona. 


Contract. — Money lent to promote a Strike, held, an illegal considera- 
tion. Stokes v. Saunders. Bromsgrove County Court, May 17. 


The Irish Law Times and Solicitors’ Journal, Dublin, May 20 and May 27, 
1882. 

Carrier. — Contracts of Carriers of Goods. -— Two articles, citing cases, 
on above subject. 


NOTES OF CASES. 


THE SUPREME COURT OF THE UNITED STATES. 


Life Insurance.— Assignment. — Insurable Interest. —(/ead-note.) — An 
assignment of a life policy to a person who has no insurable interest in the life insured 
is not valid ; but if such assignee has agreed to pay and has paid any premiums on the 
policy, or is in any way a creditor of the assured; to that extent he has an interest in 
the insurance money, and may recover that amount. Warnock y. Davis. Decided 
March, 1882. Abstract of opinion in Zhe Reporter, Boston, Mass., June 14, 1882. 


Corporations.— Transfer of Bank Stock by one indebted to Bank.— 
Waiver of Rights by Bank. — P. & Co. being stockholders in the W. Bank, trans- 
ferred their shares to the president of the C. Bank, as collateral security for the payment 
of certain notes held by the latter bank. The president of the C. Bank then had some 
correspondence with the cashier of the W. Bank with reference to having a new certifi- 
cate issued in his name and with reference to effecting a sale of the stock, in the course 
of which the former forwarded the certificate, with a power of attorney to sell and trans- 
fer the stock to the latter, who charged the certificate in the account against P. & Co. 
in the stock ledger, and gave to the president of the C. Bank a corresponding credit. 
Afterwards, P. & Co. becoming insolvent and being indebted to the W. Bank, the W. 
Bank wrote to the president of the C. Bank, saying that the transfer by P. & Co. to the 
latter was not approved, and referring to a statutory provision in the Pennsylvania Act 
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regulating banks, which provided that the stock should be transferable only on the books 
of the corporation and in the presence of the president or cashier, and that no stock- 
holder should be authorized to transfer his stock while in debt to the bank. In an action 
by the C. Bank and its president against the W. Bank, to compel the latter to issue a 
certificate to the C. Bank, — Held, that a bank could waive its right to prevent a debtor 
from transferring stock, and that the acts of the cashier of the W. Bank amounted to 
such waiver; that the entries on the stock ledger met the requirement that the transfer 
should be made on the books of the corporation ; that the fact that the cashier of the 
W. Bank was a member of the firm of P. & Co. did not affect the case, that fact being 
known to the directors of the W. Bank, and he having no interest, as to the transfer, 
adverse to his official duty ; and that consequently the plaintiff was entitled to the relief 
sought. J/eld, also, that on the supposition that not the legal title, but only an equity, 
based on an executory contract for a transfer, passed to the plaintiffs, by virtue of the 
transaction with the cashier of the W. Bank, their right to the relief prayed for was 
equally made out. Cecil Bank vy. Watsontown Bank. October Term, 1881. Opinion 
in The Washington Law Reporter, Washington, D. C., May 17, 1882. 


CIRCUIT AND DISTRICT COURTS OF THE UNITED STATES. 


TEXAS. 


Injunction. — Specific Performance. — Monopoly. — (Head-note.) — The 
court will not allow an injunction to compel the specific performance of continuous 
covenants with intricate detail, running through a period of nine years, over a vast sys- 
tem of railways, unreasonably taxing the time, attention, and resources of the court and 
its officers, and interfering in the general administration of justice. 

Courts ought not to favor a monopoly in the accommodations which are necessaries 
to the travelling public, or foster it by the invention or application of extraordinary or 
unusual orders or remedies. Pullman Palace Car Co. vy. Texas § Pacific R. R. Circuit 
Court for the Eastern District of Texas. April, 1882. (With note on monopolies, citing 
cases.) —11 Federal Reporter, 625. 


LOUISIANA. 


Jurisdiction.— State Officers. —Eleventh Amendment to the Constitu- 
tion. — (/Head-note.) —The Circuit Court has jurisdiction to prevent, by injunction, 
the officers of a State from diverting a fund collected by taxation and set apart under 
the statute of that State to pay certain bonded indebtedness of said State, to the end 
that said fund may be preserved intact until the rights of the parties and the interests 
of the State, if any she has, may be determined contradictorily. Such action is not for- 
bidden by the eleventh amendment of the Constitution of the United States, and is 
necessary for the proper enforcement of section 10 of article 1 of the same instrument. 
(With dissenting opinion, citing English and American authorities as to jurisdiction 
against a sovereign.) Chaffrair v. Board of Liquidation. Circuit Court for the Eastern 
District of Louisiana. March, 1882. (With note on “Extent of Judicial Power,” 
citing cases.) —11 Federal Reporter, 638. 


TENNESSEE. 

Trade Name and Mark. — (Head-note.) — When a patentee uses his name and 
marks to designate his invention, and also the produce of it, as manufactured by him- 
self, so that the public cannot separate the one from the other, he cannot acquire any 
right to the exclusive use of the name and marks after the patent has expired. /ed, 
therefore, that the Singer Manufacturing Co., of New Jersey, has no exclusive property 
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or trade name in the word “Singer,” and that their shuttle device, as a trade-mark, has 
not been violated by the devices used on the Williams machine or the Signalt machine, 
the alleged imitations not being calculated to deceive a purchaser. Singer Mfg. Co. y, 
Riley. Civeuit Court for the Western District of Tennessee, April 7, 1882.—11 Federal 
Reporter, 706. 


WISCONSIN. 

Admiralty. — Salvage. — Derelict. — ( Head-note.) — Where a vessel was injured 
by a collision, and was thereby rendered so unsafe that the master, mate, and crew 
sought safety on the colliding vessel, leaving the injured vessel to drift helplessly on the 
sea, but intending to proceed to a port for the purpose of procuring a tug to rescue the 
wrecked vessel, and did actually procure a tug and return to the wrecked vessel, it is not 
a case technically of legal derelict. The Hyderabad. District Court for the Eastern 
District of Wisconsin. January, 1882. (With note, citing cases, on “ Towage as Sal- 
vage Service,” ‘* Derelict,” and “ Possession by Salvors.) — 11 Federal Reporter, 749. 


STATE COURTS. 


ALABAMA. 


Evidence as to Intoxicating Properties of Bitters.— Labels ignored. — 
Witness need not be a technical expert, but may testify from his personal observation 
or experience to prove the intoxicating properties of bitters. Evidence showing how 
the bitters were labelled should be ignored as useless and irrelevant. Carson v. State, 
Supreme Court. December Term, 1881.— Alabama Law Journal, Montgomery, Ala., 
April, 1882. 


Taxes.— Assumpsit for Recovery of Tax paid under an Illegal Law.— 
To support the action of assumpsit against a municipal corporation or eounty, to recover 
money paid as a tax, the plaintiff must show (1) that the tax is illegal and void ; (2) 
that the payment was not made voluntarily, — e.g. before any demand or threat or step 
on the collector’s part indicating an intention to make a levy; and (3) that the tax has 
been paid over and received to the use of the municipality or county which is sued. 
Raisler v. Mayor and Council of Athens. Supreme Court. October Term, 1881. See 
head-notes in Alabama Law Journal, Montgomery, Ala., April, 1882. 


Contract reformed. — Effect of. — (/Tead-note.) — A contract executed in mis- 
take, and afterwards reformed by decree of the chancery court, will take effect as of the 
day of its first execution, so far as the immediate parties to it, creditors at large and 
purchasers with notice, are concerned. Chapman v. Fields. Suprente Court. Decem- 
ber Term, 1881. — Alabama Law Journal, Montgomery, Ala., June, 1882. 


Master and Servant. — Damages for Tortious Act of Servant. — (Head- 
note.) — A railroad company is not liable for the tortious acts of its agents or employés 
done outside of the line or scope of their employment, unless such corporation had com- 
manded them to do the act, or ratified it after it was done. Gilliam v. S. §& N. Ala. 
R. R. Co. Supreme Court. December Term, 1881.— Alabama Law Journal, Mont- 
gomery, Ala., June, 1882. 


Constitutionality of Act.— Presumption.— Obligation of Contract.— 
Definition of.— Remedy. — Power to Change, — Impairment of Contract. — 
(Head-note.) — The principle is fully recognized by this court, that in pronouncing on 
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the constitutionality of an act which has received the sanction of a co-ordinate depart- 
ment of the government, the court will indulge the presumption that such legislative act 
is constitutional, unless clearly convinced to the contrary. 

The provision contained in the Constitution of the United States which prohibits the 
passage of any State law “ impairing the obligation of contracts ;” and the similar pro- 
vision in the State Constitution, prohibiting the passage of any law “impairing the 
obligation of contracts by destroying or impairing the remedy for their enforcement,” 
were intended “to preserve sacred the principle of the inviolability of contracts against 
that legislative interference which the history of governments has shown to be so immi- 
nent, in view of the frequent engendering of popular prejudice and the consequent fluc- 
tuations of popular opinion.” a 

The obligation of a contract has been defined to be “ its binding force on the party 
making it,” or “the law which binds the parties to perform their agreement ;”’ and this 
“depends upon the laws in existence when it is made, which are necessarily referred to 
in all contracts, and form a part of them, az the measure of the obligation to perform 
by one party and the right acquired by the other. 

Laws affecting merely the remedy may be altered according to the will of the State, 
provided the alteration does not impair the obligation of existing contracts; and it is 
held not to impair “when it leaves the parties a substantial remedy according to the 
course of justice, as it existed at the time the contract was made ;” and although it may 
not be necessary that the new or substituted remedy should be as prompt or convenient 
as the old one, it is certain that it must be fully adequate to the enforcement of the 
contract. 

The constitutional prohibition “has no reference to the degree of impairment, — the 
largest and the least are alike forbidden ;” and any subsequent law, which so affects the 
remedy existing at the time the contract was made “as to substantially impair and lessen 
the value of the contract,” is within the provision. Edwards v. Williamson. Supreme 
Court. December Term, 1881.— Alabama Law Journal, Montgomery, Ala., June, 
1882. 


CONNECTICUT. 


Will. — Bequest to Wife.— Divorce. — Revocation. — ( Head-note.) — A be- 
quest, made by the testator to his wife, in lieu of dower, is not revoked by his divorce 
from her, for her misconduct, subsequent to the execution of the will. Card v. Aler- 
ander. Court of Errors and Appeals. Decided January, 1882. Opinion in The 
Reporter, Boston, Mass., June 7, 1882. 


Evidence. — Matters of General Interest.— Declarations of Deceased 
Persons. — (Head-note.) — Matters of a public or general interest may be proved by 
the declarations of deceased persons who were in a situation to have knowledge of 
them. But dates or particular facts which are not in themselves matters of general 
knowledge, though connected with those that are, cannot be proved by the declara- 
tions of deceased persons. Southwest School District v. Williams. Supreme Court 
of Errors. 48 Conn. Abstract of opinion in The Reporter, Boston, Mass., May 31, 
1882. 


Disseisin.— Action for Mesne Profits against Tenant of Disseisor. — 
( Head-note.)\— A disseisee who has recovered possession of the premises by lawful means 
may maintain trespass for mesne profits against a tenant of the disseisor. Trubee v. 
Miller, Supreme Court of Errors. Decided 1881. Opinion in The Reporter, Boston, 
Mass., May 3, 1882. 


Verdict.— Apportionment of Damages.—In an action of trespass the jury 
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returned the following verdict : In this case the jury find the issues in favor of the plain. 
tiff, and that he recover of the defendants A. and B. one hundred and seventy-five dollars, 
to be divided as follows: against A. seventy-five dollars, against B. one hundred 
dollars. /feld, not to be a legal verdict; and that the apportionment of the damages 
between the defendants was not to be taken as surplusage, and the verdict held good for 
the whole sum against both. Whitaker vy. Tatem. Supreme Court of Errors. Decided 
1881.— The Reporter, Boston, Mass., May 24, 1882. 


MAINE. 


Trial.—Jurors taking a View without Permission.—In an action of 
trover to recovef for two sheep claimed by the plaintiff, the jury took a view of the 
sheep on the first day of the trial. Subsequently, and before verdict, some of the jurors 
took a second view, without permission of the court or consent of parties, and when 
neither the parties nor their counsel were present. /He/d, not such misconduct as to 


support a motion for a new trial. TZvrafton y. Pitts. Supreme Judicial Court. Decided 
May 15, 1882. — Portland Press, May 16, 1882. 


MASSACHUSETTS. 


Landlord and Tenant.— Taking of Portion of Leased Land by City. 
— Conveyance by Landlord between Rent-days.— Liability for Rent. — 
A tenant, under a written lease, continuing to occupy after the expiration of the period 
for which the lease was given as before, a part of the land so occupied was taken by the 
city of Boston, the city, however, taking only an easement and not the fee. Afterwards 
the lessor conveyed that portion of the land to the city in fee. The time of the convey- 
ance being a point intermediate between rent-days, it was held, in a suit by the landlord 
against the tenant for rent for a period both before and after the date of the conveyance, 
that the tenancy after the expiration of the written lease was a tenancy at will, that that 
tenancy was not determined by the taking by the city, the defendant not being evicted 
from any part of the land, that the conveyance of the city did determine the tenancy at 
will as to the whole land, and that thereafter the defendant held as tenant at sufferance ; 
that consequently the plaintiff could not recover rent for the time between the conveyance 
and the rent-day previous thereto, because the rent cannot be apportioned, St. 1869, ch. 
368, not being applicable, but that he could recover for the time subsequent to the con- 
veyance, Gen. Sts. ch. 90, § 25, making a tenant at sufferance liable for rent. Held, 
also, that the amount of rent is not to be determined by the proportion which the uncon- 
veyed portion of the land bears to the whole estate, but is the sum which the jury find 
the use and occupation of that portion for that time was reasonably worth. Emmes v. 
Feeley. Supreme Judicial Court. Decided March, 1882. Abstract of opinion in The 
Massachusetts Law Reporter, Boston, Mass., May 11, 1882. 


Judgment in Former Suit, when a Bar.— Evidence.—In an action of 
tort for the maintenance by the defendant of a fence on the plaintiff’s land, it appeared 
that the plaintiff had formerly sued the defendant in trespass for building the fence, and 
that judgment was entered by consent for the plaintiff for one dollar damages in that 
suit. It was admitted that the defendant had maintained the fence since the former suit, 
and that he had acquired no new right in the land upon which it was or to the possession 
of the same, or to have the fence remain there. Each party claimed title to the land. It 
did not appear that there was any answer in the former suit. Held, that the former suit 
was not conclusive of this suit, and that defendant was not estopped by the judgment 
therein from claiming title to the land on which the fence stood, the only thing adjudi- 
cated therein being that the defendant had violated the plaintiff’s possession of some 
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portion of the tract of land described in the declaration. The former judgment was, how- 
ever, evidence in plaintiff’s favor. Stapleton v. Dee. Supreme Judicial Court. Decided 
March, 1882. Abstract of opinion in The Massachusetts Law Reporter, Boston, Mass., 
May 11, 1882. 


Criminal Law.— Attempt to Procure Miscarriage of Woman not Preg- 
nant. — Statute. — Under the Gen. Sts. ch. 165, § 9, it is a criminal offence to do the 
acts therein mentioned with intent to procure the miscarriage of a woman, although 
the woman is not in fact pregnant at the time; the omission in the General Statutes 
of the words, “ then pregnant with child,” contained in the St. of 1845, ch. 7, evincing an 
intention on the part of the legislature to change the law to that extent. Commonwealth 
v. Taylor. Supreme Judicial Court. Decided March, 1882. Abstract of opinion in 
The Massachusetts Law Reporter, Boston, Mass., May 18, 1882. 


Evidence. — False Representations by Agent as to what a Book sub- 
scribed for is to be. — In an action of contract to recover the price of a book, called 
“History of Essex County, Mass.,” which defendant agreed to take and pay for, the 
defendant may show, in defence, false representations made by the plaintiff’s agent 
in obtaining the defendant’s signature to the printed contract, as to what the “ History 
of Essex County” was to be. Such false representations, if made by the agent, acting 
within the scope of his authority, avoid the contract, although the plaintiff did not 
know that he was to make them, and did not expressly authorize them, and the evidence 
of them is not open to the objection of being parol evidence introduced to vary a writ- 
ten contract. Jewett v. Carter. Supreme Judicial Court. Decided March, 1882. 
Abstract of opinion in The Massachusetts Law Reporter, Boston, Mass., May 25, 1882. 


Pledge, Transaction constituting.— Defendant loaned C., the plaintiff’s 
intestate, certain money and indorsed certain notes for him, and took as security a writ- 
ing, as follows: “Mr. W. C. D. Bought of J.C. 1879. May 6, 1 Clarence hack, 
&c., $600; May 6, 1 hack, $200; July 15,1 landau, $300; July 15, 1 3-4 Clarence, 
$300.— $1,400. Received payment, J. C. For security for end. notes and cash.” At 
the same time the parties went to C.’s stable where the carriages were, C. pointed them 
out to the defendant, and stated that he delivered them to the defendant; the latter left 
them in possession of C. with the agreement that he might use them in his business, and 
so they remained until C.’s death, soon after which event the defendant took possession 
of them. Held, that the transaction was only a pledge of the property. And that the 
defendant by leaving the property in the hands of C. abandoned the rights he had acquired, 
and could not regain them by taking possession after the death of C. Thompson v. 
Dolliver. Supreme Judicial Court. Decided January, 1882.—The Reporter, Boston 
Mass., April 26, 1882. 


Negligence. — Railroad Company.— Horse injured on Track. — Fencing. 
—Trespass. — Action against the manager of the T. & G. R. R. Co. for negligence. 
The plaintiff ’s agent was leading a horse in the highway and using due care ; the horse 
pulled away and ran along the highway until he reached the railroad crossing, there 
turned and ran down the track until he reached a bridge through which he fell and 
broke his legs. Where the railroad crossed the highway the plaintiff claimed that 
the defendant should have kept a fence and ditch across the railroad and parallel to 
the highway (such as is commonly used to prevent animals from passing down a railroad 
track). Held, that upon these facts it was error to rule that as matter of law the horse 
was unlawfully in the highway, and hence a trespasser when he turned upon the land of 
the railroad company. Amstein v. Gardner. Supreme Judicial Court. Decided Jan- 
uary, 1882, — Zhe Reporter, Boston, Mass., May 3, 1882. ~ 
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Criminal Law. — False Pretence on Sale of Horse.— Evidence of other 
Fraudulent Sales.— (/ead-note.)— A statement made at a sale that a horse is 
“sound and kind” may be a matter of opinion, or it may be a statement of a fact. A 
false statement of this kind, made with knowledge of its falsity, may be a fulse pretence, 
and render the maker liable to indictment under the Massachusetts statute for obtaining 
money by such statement. 

On trial of an indictment for obtaining money by false pretences in the sale of a horse, 
the government cannot show the circumstances and details of three other sales made by 
the defendant to other parties, though such evidence is offered “ solely for the purpose of 
showing the intent with which the defendant made the sale” charged in the indictment. 
Commonwealth v. Jackson. Supreme Judicial Court. Decided January, 1882. Opinion 
in The Reporter, Boston, Mass., May 17, 1882. 


WISCONSIN. 


Contract, Executory, to sell and deliver.— Measure of Damages.— 
(Head-note.) —1. In an action for the breach of an executory contract to sell and deliver 
goods, the measure of damages generally is the difference between the contract price and 
the market price of the goods at the time and place of delivery specified in the contract. 
But this rule is inapplicable where the purchaser could not go into the market at the 
agreed time and place of delivery, and obtain the goods. 

2. The contract in this case requiring delivery of certain kinds of lumber in large 
quantities by the defendant company to the plaintiffs, on defendant’s docks at Ashland, 
in this State, at specified times, the court erred in admitting evidence for the defendant 
to show that plaintiffs could have procured the lumber to be manufactured at some of 
the mills on the Wisconsin Central Railway, between Ashland and Stevens Point, there 
being no evidence that plaintiffs had notice beforehand of defendant’s intended default, 
or that after such default they could have procured at such mills lumber of the required 
kinds, and placed it in Ashland, ready for shipment at the times and in the manner re- 
quired by the contract. What the rule would be if they had had such notice, and could 
thus have supplied themselves, not considered. 

3. Plaintiffs in this case are entitled to recover such damages as did arise, and would 
naturally arise, according to the usual course of things, from defendant’s breach of con- 
tract, or such as may reasonably be supposed to have been in the contemplation of both 
parties when they made the contract, as the probable result of such a breach of it, but not 
such as arose from special circumstances under which plaintiffs entered into the contract, 
unknown to the defendant at that time. 

4. Thus plaintiffs were entitled to show that the lumber purchased was intended for 
shipment to Q., and that this was known to defendant at the date of the contract; and 
thereupon their damages would be ascertained by adding to the contract price of the 
lumber at the agreed time and place of delivery the cost of transporting it to Q. (includ- 
ing insurance), and the fees of inspection, and any other expenses usual and necessary. 
in putting the lumber upon the market at Q., and deducting this amount from the mar- 
ket price at Q. at the time when it would have reached that place if there had been no 
breach of the contract. Coburn vy. Ashland Lumber Co. Supreme Court, April 5, 1882. 
Opinion in Zhe Northwestern Reporter, St. Paul, Minn., April 29, 1882. 


ENGLAND. 


Admiralty. — Salvage.— Constructive Acceptance of Salvage Service 
to Two Vessels in Collision with each other. — (//ead-note.) —Where two 
vessels are in collision, and are entangled together in a position dangerous to both, 


NOTES OF CASES. 631 


salvors who, by towing one of the vessels clear, free both vessels from danger, are en- 
titled to recover salvage reward from the owners of both vessels. 

A screw steamship drifted, during a gale of wind, across the bows of a ship at anchor 
in the Mersey, and with her propeller caught the anchor chains of the ship, and the two 
vessels were held together in a position dangerous to both. A steam-tug went to the 
assistance of the ship, and held her whilst her chains were slipped, and towed her clear 
of the steamship. J/e/d, that the owners, master, and crew of the tug were entitled to 
recover salvage reward from the owners of the steamship. The Vandyck. Opinion in 
L. R.7 P. D. 42. 


Criminal Law. — Manslaughter. — Neglect of Parent to provide Mate- 
rial Aid for Child. — Evidence. — (Head-note.) — M. was convicted of the man- 
slaughter of his son, a child of tender years. The child died of confluent small-pox, and 
the prisoner, though able to do so, did not, owing to certain religious views he held, employ 
any medical practitioner, nor afford to the child during its illness any medical aid or 
attendance. It was proved that proper medical aid and attendance might have saved or 
prolonged the child’s life, and would have increased its chance of recovery, but that it 
might have been of no avail; and there was no positive evidence that the death was 
caused or accelerated by the neglect to provide medical aid or attendance. Held, by 
Lord CoteripeGe, C. J., Grove, STEPHEN, MaTTHEW, and Cave, JJ., that, under the 
above circumstances, the conviction could not be sustained. The Queen v. Morby. 
Opinion in L. R. 8 Q. B, D. 571. —46 Law Times Reports, x. 8. 288. 


Contempt of Court.—Committal.—Injunction against Trustees by 
Name.— Breach by New Trustees. — (//ead-note.) — An injunction was granted 
against certain trustees of a friendly society, by name, restraining them from dividing 
£2,000, part of the society’s funds, among its members. These trustees shortly after- 
wards retired, and others were appointed in their place. A fresh resolution was then 
passed by the society for dividing the £2,000, and this was carried out by the new trus- 
tees. One of the former trustees was present when the resolution was passed, and 
assisted in distributing the money. All received their shares of the money, but had 
repaid them. On motion tocommit all the trustees, old and new, for contempt, — Held, 
on the evidence, that the new trustees had notice of the order; that they and the old 
trustee, who actively assisted in dividing the money, must be committed to prison, and 
the costs of the motion must be paid by all. Avory v. Andrews. Chancery Division. 
Feb. 10,1882. Opinion in 46 Law Times Reports, x. 8. 279. 


Partnership.— Dissolution.— Misconduct. — Incompetence. — Return of 
Premium. — (/Zead-note.) — Mere delay by one partner in furnishing further capital, 
according to articles of partnership, is not a ground for rescinding the partnership con- 
tract, or, in case of dissolution, for depriving the partner of the right to a return of the 
premium paid by him on entering into partnership. 

Where one partner, who has paid a premium on entering into partnership, commenced 
an action for dissolution, and the other partner immediately afterwards commenced a 
cross-action for dissolution, and the first partner then filed affidavits in his action, con- 
taining imputations of misconduct against the other partner, which he did not sustain, 
and one decree for dissolution was made in both actions, which were practically one 
litigation, — [eld : 

That the making of the imputations was not such misconduct as to disentitle the party 
making them to a return of his premium. 

Mere incompetence in a partner, however great, is not a bar to the return of any part 
of the premium paid by him, unless such incompetence has caused damage or injury, 
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when it may be taken into account in determining how much of the premium shall be 
returned. 

Per Horker, L. J.: Where a man with a business has taken a person into partner. 
ship with him, and has taken a less premium from him, in the belief that he will be of 
material service in the partnership, and the new partner turns out utterly incompetent, 
such incompetence may possibly be a good reason for not allowing the return of the 
whole premium. 

Where an inquiry was directed to be made in chambers as to the amount of premium 
to be returned to one partner on a dissolution of partnership, and a certain amount was 
certified by the chief clerk, whose certificate was afterwards confirmed by the judge and 
the Court of Appeal, interest on the amount was directed to be paid from the date of 


the certificate. Brewer v. Yorke. Courtof Appeal. Feb. 10,1882. Opinion in 46 Law 
Times Reports, s. 8. 289. 


Mortgage of Premises and Policy.— Payment of Interest and Pre. 
miums by Surety.— Right of Surety to Securities. — (Head-note.) —In 
December, 1854, S. assigned certain premises and a policy of assurance to secure the re- 
payment of a sum of £200, advanced to him by W., and interest. The proviso for 
redemption was, that on payment of the money W. would reassign the premises and 
policy unto S., his executors, administrators, or assigns, or as he or they should direct. 
F., by the same indenture, as surety, covenanted for himself only, with W., that while 
the £200, or any part, should remain owing, he would pay the interest and pre- 
miums, and he also assigned a policy on his own life, and covenanted to pay the pre- 
miums. W., at four different periods between May, 1856, and May, 1866, advanced 
moneys amounting to £530 to S., on the security of the same premises. S. made a de- 
fault inthe payment of interest. W. died in 1878, and his executors made a demand 


upon F. for all arrears, which he paid, and he also paid the premiums on the policy of 
8. Held, that F. was entitled to have a transfer of all the securities on paying what 


was due upon the mortgage of December, 1854. Forbes v. Jackson. Opinion in L. Rk. 
19 Ch. D. 615. 


Trust.— Settlement of Shares of Stock.—Payments by Trustee. — 
Negligence of Trustee. — Liability. — (Head-note.) — Certain gas shares were 
settled upon trust for a woman for life, then for her husband for life, and then for her 
children. New shares were allotted in respect of the original shares, and the husband, 
without the interference of the trustee, obtained possession of the old and new shares, 
paid calls on the new shares, and disposed of all the shares. He then became bankrupt. 
Held, that the trustee was only liable to make good to the estate the value of the shares, 
less the amount paid for calls. Briggs v. Massey. Court of Appeal. Feb. 3, 1882. 
Opinion in 46 Law Times Reports, n. 8. 354. 
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